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From: Rice, Stephanie F

Sent: Thursday, October 27, 2022 3:07 PM

To: Ott, Kaithryn <Kaithryn_Ott@fws.gov>; Stellrecht, Neesha NS <Neesha_Stellrecht@fws.gov>;
Conn, Sarah SC <Sarah_Conn@fws.gov>; Routhier, Michael P <michael.routhier@sol.doi.gov>
Cc: Gieryic, Michael S <Mike.Gieryic@sol.doi.gov>; Pendergast, Kevin J <kpendergast@blm.gov>;
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Subject: Public Comments Related to ESA Section 7 Consultation

Hi Kaiti, as we are going through comment response on the EIS, | wanted to pass along some of the
public comments we received from the Alaska Wilderness League (including Trustees for Alaska) and
the Center for Biological Diversity about the ESA Section 7 consultation process. These comments
won’t necessarily generate changes or updates to the EIS, , but | think it would be useful for the
Service to read them as we are finishing up our consultation for Willow.

I've highlighted the relevant sections, which begin on page 11 of the Center for Biological Diversity
letter and page 54 of the Wilderness League letter.

Stephanie Rice

Natural Resources Specialist
BLM Alaska State Office
Phone: 907 271 3202
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'_CENTER for BIOLOGICAL DIVERSITY

August 29, 2022
Via BLM E-Planning Website

Stephanie Rice, Project Lead

Alaska State Office

Bureau of Land Management

222 West Seventh Avenue — Mailstop 13
Anchorage, Alaska 99513
srice@blm.gov

Re: Willow Master Development Plan Draft Environmental Impact Statement (No. DOI-
BLM-AK-0000-2018-0004-EIS)

On behalf of the Center for Biological Diversity (“Center”), please accept the following
comments on the Bureau of Land Management (“BLM”)’s draft Supplemental Environmental
Impact Statement (“EIS”) for the proposed Willow Master Development Plan (“Willow).!

Fossil fuels are killing us and killing our planet. The climate emergency is already causing
devastating impacts from rising seas and coastal erosion; more destructive hurricanes and
wildfires; increasing heatwaves, droughts, and floods; imperiling food and water security; and
the collapse of ecosystems.

President Biden has acknowledged that we are facing a “profound climate crisis” and we have
only a little time to pursue bold actions to avoid the most catastrophic impacts of climate
change.” The overwhelming scientific consensus has conclusively determined that without
significant, rapid emissions reductions, warming will exceed 1.5 degrees Celsius and will result
in catastrophic damage around the world. Every fraction of additional warming above 1.5
degrees Celsius will worsen these harms, threatening people’s lives, health, safety, and
livelihoods; as well as the economy and national security for this generation and future
generations.

To address this crisis, our nation must transform our extractive economy to a regenerative and
inclusive one, in a manner that dismantles systemic racism and advances environmental, racial,
and economic justice. As part of this transformation, the federal government must stop
permitting new fossil fuel projects and phase out existing activity in the Arctic and elsewhere.

Approving Willow would do just the opposite. Willow would result in the development of up to

' 87 Fed. Reg. 44,148 (July 25, 2022).

2 President Joe Biden, Tackling the Climate Crisis at Home and Abroad, Exec. Order No. 14,008, (Jan.
27,2021).
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nearly 630 million barrels of oil and nearly 290 million metric tons of greenhouse gas emissions.
It would involve the drilling of up to 251 wells, hundreds of miles of ice roads, over 380 miles of
pipelines, an airstrip, a gravel mine, and a processing facility in Alaska’s Western Arctic. Willow
would destroy essential wildlife habitat for polar bears, migratory birds, caribou, and other
species; permanently scar sensitive Arctic ecosystems; and cause more oil spills and toxic air
pollution that threaten communities on Alaska’s North Slope.

Approving this massive oil project would thus be fundamentally inconsistent the Biden
administration’s pledge to address the climate emergency, promote environmental justice, and
follow the science. It would also contravene BLM’s legal obligation to protect the Reserve’s
surface resources.” BLM must therefore adopt the no-action alternative and reject Willow.

At the very least, BLM must substantially revise its woefully inadequate supplemental
environmental analysis and reissue an updated draft EIS for public notice and comment. Indeed,
the Biden administration’s decision to issue essentially the same EIS as the Trump
administration is both deeply disappointing and unlawful.*

BLM continues to take the same constricted view of its legal authority — arbitrarily assuming it
must approve the project “in some form,” despite ample legal authority to reject it.> BLM’s EIS
also continues to fail to evaluate a meaningful range of alternatives to the project; for example,
all of the action alternatives would result in roughly the same amount of oil production, thus
resulting in nearly the same climate impacts.® BLM failed to consider an alternative that would
restrict the amount of oil ConocoPhillips can produce under the project or an alternative that
would defer approval of the project until there is a global plan to limit warming to 1.5 degrees.
The draft EIS also contains an unduly narrow purpose and need statement, failing to properly
grapple with the urgent national need to transform our extractive economy to a regenerative and
inclusive one, in a manner that dismantles systemic racism and advances environmental, racial,
and economic justice; and that, as part of this transformation, the federal government must stop
permitting new fossil fuel projects and phase out existing activity in the Arctic and elsewhere.

In addition to remedying each of these significant failures in a subsequent draft EIS, BLM must
also consult on the impacts of Willow on threatened and endangered species and their federally
designated critical habitats under section 7(a)(2) of the Endangered Species Act.” This

342 U.S.C. §§ 6506a(b), 6506a(k)(2).

* See, e.g., BLM, Draft Supplemental Environmental Impact Statement: Willow Master Development
Plan, June 2022, Vol. 1 at ES-1 (stating that the updated analysis responds to the District Court of
Alaska’s decision holding the prior EIS unlawful by adjusting the greenhouse gas emission analysis and
including one new alternative related to the Teshekpuk Lake Special Area) (hereafter “DSEIS”).

> See, e.g., DSEIS Vol. 5 at 29; cf. 42 U.S.C. § 6506a(b) (stating, without limitation, that BLM “shall
include or provide for such conditions, restrictions, and prohibitions” on activities within the Reserve as it
determines necessary to protect the Reserve’s surface resources) (emphasis added).

S DSEIS Vol. 1 at 41 (total GHG emissions from alternatives range from 278 million metric tons to 287
million metric tons).

716 U.S.C. § 1536(a)(2).





consultation must consider the impacts from the direct, indirect, and cumulative greenhouse gas
emissions caused by the project. The latter requirement is the subject of this letter.

Studies have demonstrated that every barrel of federal oil left undeveloped would result in nearly
half a barrel reduction in net oil consumption, with associated reductions in greenhouse gas
emissions.® Conversely, approving new oil and gas activity increases greenhouse gas emissions.
Permitting Willow will thus have an appreciable, cumulative impact on climate-threatened
species. As such, BLM must consult with both the National Marine Fisheries Service and the
U.S. Fish and Wildlife Service prior to permitting the project. BLM’s failure to undertake such
consultation would violate both the procedural requirements of section 7(a)(2) of the Endangered
Species Act as well as BLM’s substantive duty to ensure against jeopardy of federally-listed
species and the adverse modification of their critical habitats.’

Indeed, despite the absolutely clear requirements of the Endangered Species Act to consult on
the impacts of federal agency actions that might harm endangered species, never at any stage in
the fossil fuel leasing or production approval process has BLM ever consulted with the U.S. Fish
and Wildlife Service and National Marine Fisheries Service on the impacts of the emissions from
burning fossil fuels extracted from public lands. This puts species like polar bears, ringed seals,
and bearded seals — already struggling to survive in the face of melting sea ice — at even
greater risk of extinction. BLM cannot continue the errors of its ways by ignoring its consultation
obligations for greenhouse gas emissions from Willow.

By undergoing Section 7 consultation, BLM could make discretionary decisions — such as
rejecting the project or limiting the amount of oil that can be produced under the project — that
mitigate the climate effects from the project on protected species and their critical habitats.
Consultation is also consistent with President Biden’s “whole of government” approach to
addressing the climate crisis, as well as Executive Order 13990, which states that all federal
agencies “must be guided by the best science and be protected by processes that ensure the
integrity of Federal decision-making.”

¥ See, e.g., P. Erickson and M. Lazarus, How would phasing out US federal leases for fossil fuel
extraction affect CO2 emissions and 2°C goals?, Stockholm Environment Institute, Working Paper No.
2016-2 (2016); P. Erickson and M. Lazarus, Impact of the Keystone XL Pipeline on Global Oil Markets
and Greenhouse Gas Emissions, 4 Nature Climate Change 778 (2016); see also P. Erickson, Rebuttal: Oil
Subsidies—More Material for Climate Change Than You Might Think (Nov. 2, 2017); United Nations
Environment Programme, Emissions Gap Report 2019, UNEP, Nairobi (2019), at 25, 26,
https://wedocs.unep.org/bitstream/handle/20.500.11822/30797/
EGR2019.pdf?sequence=1&isAllowed=y; United Nations Environment Programme, et al., The
Production Gap: The discrepancy between countries’ planned fossil fuel production and global production
levels consistent with limiting warming to 1.5°C or 2°C (2019), at 4, 14, http://productiongap.org/; Jason
Bordoff and Trevor Houser, Navigating the U.S. Oil Export Debate, Columbia SIPA Center on Global
Energy Policy, Jan. 2015.

16 U.S.C. § 1536(a)(2).





Global warming will exceed 1.5°C without an immediate end to new fossil fuel production
and infrastructure and a phase-out of much existing production and infrastructure.

Fossil fuels are driving a global climate emergency that presents a “code red for humanity.”!" As
UN Secretary-General Antonio Guterres stated upon the release of the Intergovernmental Panel
on Climate Change’s (“IPCC”) latest 2022 report:

Climate scientists warn that we are already perilously close to tipping points that
could lead to cascading and irreversible climate impacts. But, high-emitting
Governments and corporations are not just turning a blind eye, they are adding
fuel to the flames. They are choking our planet, based on their vested interests and
historic investments in fossil fuels, when cheaper, renewable solutions provide
green jobs, energy security and greater price stability.... Climate activists are
sometimes depicted as dangerous radicals. But, the truly dangerous radicals are
the countries that are increasing the production of fossil fuels. Investing in new
fossil fuels infrastructure is moral and economic madness.... !

The climate emergency is here, and it is killing people, causing ecosystem collapse, costing the
U.S. economy billions in damages every year, and creating escalating suffering across the nation
and around the world.'? The climate crisis also breeds glaring injustice, with Black, Latino,
Indigenous, Asian American and Pacific Islanders, and other communities of color and low-
wealth communities experiencing the gravest harms.!* Without deep and rapid reductions in
fossil fuel production and emissions, global temperature rise will exceed 1.5°C and result in
catastrophic damages in the U.S. and around the world.'*

12 United Nations Secretary-General, Secretary-General’s statement on the IPCC Working Group 1
Report on the Physical Science Basis of the Sixth Assessment, Aug. 9, 2021,
https://www.un.org/sg/en/content/secretary-generals-statement-the-ipcc-working-group-1-report-the-
physical-science-basis-of-the-sixth-assessment.

' United Nations Secretary-General, Antonio Guterres (UN Secretary-General) to the press conference
launch of IPCC report (February 28, 2022) (emphasis added),
https://media.un.org/en/asset/k1x/k1xcijxjhp.

2 IPCC, Climate Change 2022, Impacts, Adaptation and Vulnerability (2022),
https://www.ipcc.ch/report/ar6/wg2/; NOAA, National Centers for Environmental Information, Billion-
Dollar Weather and Climate Disasters, https://www.ncdc.noaa.gov/billions/ (reporting that in 2021 alone
in the U.S. , there were 20 weather and climate disaster events with losses exceeding $1 billion each and
688 deaths).

" Donaghy, Tim & Charlie Jiang for Greenpeace, Gulf Coast Center for Law & Policy, Red, Black &
Green Movement, and Movement for Black Lives, Fossil Fuel Racism: How Phasing Out Oil, Gas, and
Coal Can Protect Communities (2021), https://www.greenpeace.org/usa/wp-
content/uploads/2021/04/Fossil-Fuel-Racism.pdf; U.S. Environmental Protection Agency, Climate
Change and Social Vulnerability in the United States: A Focus on Six Impacts, EPA 430-R-21-003
(2021), www.epa.gov/cira/social-vulnerability-report.

4 IPCC, Summary for Policymakers, In: Global Warming of 1.5°C. An IPCC Special Report on the
impacts of global warming of 1.5°C above pre-industrial levels and related global greenhouse gas
emission pathways, in the context of strengthening the global response to the threat of climate change,
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The scientific literature documenting these findings has been set forth in a series of authoritative
reports from the IPCC, U.S. Global Change Research Program, and other institutions, which
make clear that fossil-fuel driven climate change is an existential “threat to human well-being
and planetary health”!” and that every increase in fossil fuel pollution pushes us further toward a
dangerous and increasingly unlivable planet.'®

The vast majority of all COz2 pollution—86 percent—in the U.S. and globally comes from oil,
gas, and coal.!” The science is clear that limiting global temperature rise to 1.5°C under the Paris
Agreement requires governments to immediately halt approval of all new fossil fuel production
and infrastructure and rapidly phase out existing fossil fuel production and infrastructure in many
developed fields and mines.'® The committed carbon emissions from existing fossil fuel
infrastructure in the energy and industrial sectors exceed the carbon budget for limiting warming
to 1.5°C, meaning that no new fossil infrastructure can be built and much existing infrastructure

sustainable development, and efforts to eradicate poverty (2018) [Masson-Delmotte, V. et al. (eds.)],
https://www.ipcc.ch/sr15/; IPCC, 2022: Climate Change 2022: Mitigation of Climate Change,
Contribution of Working Group I1I to the Sixth Assessment Report of the Intergovernmental Panel on
Climate Change [P.R. Shukla et al. (eds.)].

'S IPCC, Climate Change 2022, Impacts, Adaptation and Vulnerability (2022) at SPM-35,
https://www.ipcc.ch/report/ar6/wg2/.

16 U.S. Global Change Research Program, Climate Science Special Report: Fourth National Climate
Assessment, Vol. I (2017), https://science2017.globalchange.gov/; U.S. Global Change Research
Program, Impacts, Risks, and Adaptation in the United States, Fourth National Climate Assessment, Vol.
II (2018), https://nca2018.globalchange.gov/; IPCC, Summary for Policymakers. In: Global Warming of
1.5°C, Masson-Delmotte, V. et al. (eds.) (2018), https://www.ipcc.ch/sr15/; IPCC, Climate Change 2021:
The Physical Science Basis. Contribution of Working Group I to the Sixth Assessment Report of the
Intergovernmental Panel on Climate Change (2021), https://www.ipcc.ch/report/sixth-assessment-report-
working-group-i; IPCC, Climate Change 2022, Impacts, Adaptation and Vulnerability (2022),
https://www.ipcc.ch/report/ar6/wg2/; IPCC, 2022: Climate Change 2022: Mitigation of Climate Change.

17 Fourth National Climate Assessment, Vol. II at 60 (2018); IPCC, Summary for Policymakers. In:
Climate Change 2021: The Physical Science Basis. Contribution of Working Group I to the Sixth
Assessment Report of the Intergovernmental Panel on Climate Change (2021) at 5-19,
https://www.ipcc.ch/report/sixth-assessment-report-working-group-i.

BIPCC, Summary for Policymakers, In: Global Warming of 1.5°C, Masson-Delmotte, V. et al. (eds.)
(2018), https://www.ipcc.ch/sr15/; Oil Change International, Drilling Toward Disaster: Why U.S. Oil and
Gas Expansion Is Incompatible with Climate Limits (2019), http://priceofoil.org/drilling-towards-disaster;
Tong, Dan et al., Committed emissions from existing energy infrastructure jeopardize 1.5°C climate
target, 572 Nature 373 (2019), https://www.nature.com/articles/s41586-019-1364-3; SEI, IISD, ODI,
E3G, and UNEP, The Production Gap: The discrepancy between countries’ planned fossil fuel production
and global production levels consistent with limiting warming to 1.5°C or 2°C (2020),
http://productiongap.org/; Teske, Sven & Sarah Niklas, Fossil Fuel Exit Strategy: An orderly wind down
of coal, oil and gas to meet the Paris Agreement (June 2021), https://fossilfueltreaty.org/exit-strategy;
Welsby, Dan et al., Unextractable fossil fuels in a 1.5 °C world, 597 Nature 230 (2021); Trout, Kelly et
al., Existing fossil fuel extraction would warm the world beyond 1.5°C, 17 Environmental Research
Letters 064010 (2022), https://iopscience.iop.org/article/10.1088/1748-9326/ac6228#references.
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must be retired early to avoid catastrophic climate harms.!” Other research shows that the fossil
fuels already in development globally, in existing and under-construction oil and gas fields and
coal mines, contain enough carbon to substantially exceed the 1.5°C limit, meaning that
extraction in existing fields and mines must also be shut down before their reserves are fully
depleted.?’

Yet, as detailed in the landmark United Nations Production Gap Reports, fossil fuel producers
are planning to extract more than double the amount of oil, gas, and coal by 2030 than is
consistent with limiting warming to 1.5°C.?! Rather than increasing fossil fuel production and
use, the world’s fossil fuel production must decrease by roughly 6% per year on average between
2020 and 2030.%

The U.S. and other wealthy, high-emitting producer nations with the greatest capacity to achieve
a just transition must make more rapid cuts. A recent Tyndall Center study concluded that an
equitable phase-out requires the U.S. to end all oil and gas production by 2031 to preserve a 67%
chance of limiting temperature rise to 1.5°C.? For a lower 50% of 1.5°C, the U.S. must reduce
oil and gas production 74% by 2030 and end production by 2034.2* Stated succinctly, there is no
room in the global carbon budget for any new fossil fuel production and infrastructure of any
kind anywhere in the world, right now. All such fossil fuel project approvals are inconsistent
with meeting the Paris climate targets and inconsistent with maintaining a livable planet.

In the 1990 U.N. Framework Convention on Climate Change, signed by President George H.W.
Bush and ratified by the U.S. Senate, the United States and other wealthy countries that have
done the most to cause the climate crisis agreed to take the lead in solving it, enshrined in
principle known as “common but differentiated responsibilities.”?® The United States has a moral
responsibility to lead the world in a rapid managed decline of fossil fuel production and use —
including an end to fossil fuel imports and exports — based on its role as the historic, dominant
driver of the climate crisis and its capacity for a just transition to clean energy.?® Thus, while any

! Tong, Dan et al., 2019; Pfeiffer, Alexander et al., Committed emissions from existing and planned
power plants and asset stranding required to meet the Paris Agreement, 13 Environmental Research
Letters 054019 (2018).

2 0il Change International, Drilling Toward Disaster, 2019. Trout, Kelly et al. 2022,

2! The Production Gap 2020 http://productiongap.org/; SEI, 1ISD, ODI, E3G, and UNEP, The Production
Gap Report 2021 (2021), http://productiongap.org/202 1report.

22 1d.

# Calverley and Anderson, Phaseout Pathways for Fossil Fuel Production Within Paris-compliant Carbon
Budgets (2022), https://www.iisd.org/publications/report/phaseout-pathways-fossil-fuel-production-
within-paris-compliant-carbon-budgets (Tyndall Report).

21d. at 6.

2> UNFCC Article 3: Principles in United Nations, United Nations Framework Convention on Climate
Change (May 9, 1992).

26 Muttitt, Greg & Sivan Kartha, Equity, climate justice and fossil fuel extraction: principles for a

managed phase out, 20 Climate Policy 1024 (2020),
https://www.tandfonline.com/doi/abs/10.1080/14693062.2020.1763900?journal Code=tcpo20.
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new fossil fuel production or infrastructure project globally is inconsistent with meeting the Paris
climate targets, continued approvals in the United States are particularly egregious.

Alaska’s Arctic Is on the Frontlines of the Climate Crisis

Alaska and the Arctic are on the front lines of the climate crisis, suffering rapid rates of sea ice
loss and some of the most severe and rapid temperature rise on the planet. The Fourth National
Climate Assessment, prepared by hundreds of scientific experts and reviewed by the National
Academy of Sciences and 13 federal agencies including the Department of the Interior,*’
highlighted the extreme pace of climate change in Alaska and the Arctic:

Alaska is on the front lines of climate change and is among the fastest warming regions
on Earth. It is warming faster than any other state, and it faces a myriad of issues
associated with a changing climate.?

The rate at which Alaska’s temperature has been warming is twice as fast as the
global average since the middle of the 20th century.?’

Temperatures have been increasing faster in Arctic Alaska than in the temperate
southern part of the state, with the Alaska North Slope warming at 2.6 times the
rate of the continental U.S.3

In Alaska, starting in the 1990s, high temperature records occurred three times as
often as record lows, and in 2015, an astounding nine times as frequently.’!

Other more recent studies have found that the Arctic is warming at four times the global rate,*?
with localized warming as high as five times the global average.*?

According to the Fourth Assessment, Alaska will experience more heating than any other state,
with the greatest increases expected in the Alaskan Arctic.** Heating is projected to be less
severe under scenarios where greenhouse gas emissions are greatly reduced. For example,

2" Fourth National Climate Assessment, Vol. I (2017); Fourth National Climate Assessment, Vol. II
(2018); USGCRP [U.S. Global Change Research Program], “Fourth National Climate Assessment:
Report Development Process,” https://nca2018.globalchange.gov/chapter/appendix-1/.

BNCA4 Vol. II at 1190.
2d.

01d. at 1191.

31d. at 1190.

32 P. Chylek, et al. 2022. Annual Mean Arctic Amplification 1970-2020: Observed and Simulated by
CMIP6 Climate Models. Geophysical Research Letters Vol. 49, Issue 13; M. Rantanen, et al. 2022. The
Arctic has warmed nearly four times faster than the globe since 1979. Communications Earth &
Environment. 3:168.

33 K. Isaksen, et al. 2022. Exceptional Warming Over the Barents Area. Scientifc Reports 12:9371.
**NCA4 Vol. 11 at 1191.





average temperatures on the North Slope are projected to rise by 8 to 10°F under the lower RCP
4.5 scenario, compared with 14 to 16.5°F under the higher RCP 8.5 scenario by 2070-2099.%

Arctic summer sea ice extent and thickness have decreased by 40% during the past several
decades.*® Sea ice loss has accelerated since 2000, with Alaska’s coast suffering some of the
fastest losses.’” Approximately 95% of the oldest and thickest sea ice has disappeared during the
past three decades, and the remaining thinner, younger ice is more vulnerable to melting.>® The
length of the sea ice season is getting shorter as ice melts earlier in spring and forms later in
autumn.> Along Alaska’s northern and western coasts, the sea ice season has shortened by more
than 90 days.** A study quantifying sea ice trends in all 19 polar bear subpopulation regions from
1979 to 2014 found that in all regions sea ice is retreating earlier in spring and advancing later in
fall, and the number of ice-covered days declined in all regions at the loss rate of 7 to 19 days per
decade.!

As greenhouse gas emissions continue to rise, the Arctic is projected to be virtually ice-free in
summer by 2040,* a shocking loss given that minimum summer sea ice averaged 2.64 million
square miles during 1979 to 1992.* As summarized by the Fourth National Climate Assessment:

Since the early 1980s, annual average arctic sea ice has decreased in extent between
3.5% and 4.1% per decade, become thinner by between 4.3 and 7.5 feet, and began
melting at least 15 more days each year. September sea ice extent has decreased
between 10.7% and 15.9% per decade (very high confidence). Arctic-wide ice loss
is expected to continue through the 21st century, very likely resulting in nearly sea
ice-free late summers by the 2040s (very high confidence).”*

Rising temperatures are also causing Arctic permafrost to thaw at rapid rates, and coastal erosion
is increasing as protective sea ice disappears and sea levels rise. According to the Fourth
National Climate Assessment:

3% 1d. at Figure 26.1.
3 NCA4 Vol. 1 at 29, 57, 303.
371d. at 305.

38 Osborne, Emily, et al. (eds.), Arctic Report Card 2018, NOAA (2018),
https://www.arctic.noaa.gov/Report-Card/Report-Card-2018 at 2; see also Moon, T.A. et al. (eds), Arctic
Report Card 2021, NOAA (2021), https://www.arctic.noaa.gov/Report-Card/Report-Card-2021.

¥'NCA4 Vol. I at 307.
401d. at 307.

1 Stern, Harry L. and Kristin L. Laidre, Sea-ice indicators of polar bear habitat, 10 The Cryosphere 2027
(2016).

“NCA4 Vol. I at 29, 303.

* National Oceanic and Atmospheric Administration (NOAA), Climate Change: Arctic Sea Ice Summer

Minimum, Climate.gov, Sept. 8, 2020, https://www.climate.gov/news-features/understanding-
climate/climate-change-minimum-arctic-sea-ice-extent.

“NCA4, Vol. I at 29, 303.





Since the 1970s, Arctic and boreal regions in Alaska have experienced rapid rates
of warming and thawing of permafrost, with spatial modeling projecting that near-
surface permafrost will likely disappear on 16% to 24% of the landscape by the
end of the 21st century.®

With the late-summer sea ice edge located farther north than it used to be, storms produce
larger waves and cause more coastal erosion. In addition, ice that does form is very thin
and easily broken up, giving waves more access to the coastline. A significant increase in
the number of coastal erosion events has been observed as the protective sea ice
embankment is no longer present during the fall months.*

The Intergovernmental Panel on Climate Change (IPCC) similarly concluded in its Climate
Change 2021: The Physical Science Basis report that: “[i]t is unequivocal that human influence
has warmed the atmosphere, ocean and land. Widespread and rapid changes in the atmosphere,
ocean, cryosphere and biosphere have occurred,” and further that “[t]he scale of recent changes
across the climate system as a whole and the present state of many aspects of the climate system
are unprecedented over many centuries to many thousands of years.”*’ With regard to the
Arctic, the IPCC concluded that climate change is causing rapid sea ice loss, permafrost thawing,
and loss of snow cover:

In 2011-2020, annual average Arctic sea ice area reached its lowest level since at
least 1850 (high confidence). *8

Late summer Arctic sea ice area was smaller than at any time in at least the past
1000 years (medium confidence).*

It is virtually certain that the Arctic will continue to warm more than global
surface temperature, with high confidence above two times the rate of global
warming.>

The Arctic is projected to experience the highest increase in the temperature of
the coldest days, at about 3 times the rate of global warming (high confidence).!

S NCA4 Vol. IT at 1197.
4 1d.

7 Intergovernmental Panel on Climate Change (IPCC), Summary for Policymakers. In: Climate Change
2021: The Physical Science Basis. Contribution of Working Group I to the Sixth Assessment Report of
the Intergovernmental Panel on Climate Change (2021), https://www.ipcc.ch/report/sixth-assessment-
report-working-group-i/ at SPM-5 and SPM-9.

“1d. at SPM-9.
#1d. at SPM-9.
301d. at SPM-19.
S11d. at SPM-20.





With additional global warming, the frequency of marine heatwaves will continue
to increase (high confidence), particularly in the ... Arctic (medium confidence).>?

Additional warming is projected to further amplify permafrost thawing, and loss
of seasonal snow cover, of land ice and of Arctic sea ice (high confidence). >

The Arctic is likely to be practically sea ice free in September at least once before
2050 under the five illustrative scenarios considered in this report, with more
frequent occurrences for higher warming levels.>*

The Arctic is projected to be practically ice-free near mid-century under mid and
high GHG emissions scenarios.>

Other recent scientific assessments have similarly documented the extreme impacts of Arctic
climate change, including NOAA’s Arctic Report Card® and the Arctic Monitoring and
Assessment Programme’s 2017 Snow, Water, Ice and Permafrost in the Arctic report.>’ Recent
studies include the following:

(1) Increased coastal erosion and storm surge: For Arctic Alaska, Fang et al. (2018) found that
decreasing seasonal sea ice extent and a lengthening of the open-water season is resulting in fall
storms that generate more destructive waves and cause damage later in the year, resulting in
increased flooding and erosion.>®

(2) Permafrost thaw: McGuire et al. (2018) concluded that effective efforts through the
remainder of this century to reduce greenhouse gas pollution would help prevent much of the
loss of ecosystem carbon storage from permafrost loss, and “could attenuate the negative
consequences of the permafrost carbon—climate feedback.”® Hjort et al. (2018) evaluated
infrastructure hazard areas in the Northern Hemisphere’s permafrost regions under projected
climatic changes through 2050, and identified 550 km of the Trans-Alaska Pipeline System that
are in the area in which near-surface permafrost thaw may occur by 2050.%°

2 d.
> d.
*d.
> 1d. at SPM-30.

% Thoman, R.L. et al (eds). Arctic Report Card 2020, NOAA (2020), https://arctic.noaa.gov/report-
card/report-card-2020.

37 AMAP, Snow, Water, Ice and Permafrost in the Arctic (SWIPA) 2017, Arctic Monitoring and
Assessment Programme (AMAP), Oslo, Norway. xiv + 269 pp (2017).

8 Fang, Z. et al., Reduced sea ice protection period increases storm exposure in Kivalina, Alaska, 4 Arctic
Science 525 (2018).

% McGuire, A.D. et al., Dependence of the evolution of carbon dynamics in the northern permafrost
region on the trajectory of climate change, 115 PNAS 3882 (2018).

5 Hjort, J. et al., Degrading permafrost puts Arctic infrastructure at risk by mid-century, 9 Nature
Communications 5147 (2018).
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(3) Changes in snowpack: Cox et al. (2017) reported a trend toward earlier spring snowmelt and
later onset of autumn snow accumulation in the North Slope.®!

(4) Extreme weather events: Walsh et al. (2017) determined that the record-setting warmth
during the 2015/16 cold season in Alaska — when statewide average temperatures exceeded the
mean by more than 48°C over the 7-month cold season and by more than 68°C over the 4-month
late-winter period — was driven in large part by anthropogenic climate change.%? Lader et al.
(2017) examined how climate change is expected to alter the frequencies and intensities of
extreme temperature and precipitation events, concluding that “the shifts in temperature and
precipitation indicate unprecedented heat and rainfall across Alaska during this century.”® Pan et
al (2018) projected that wet snow and rain-on-snow events will increase in frequency and extent
in Alaska with climate warming.%*

Importantly, the Fourth National Climate Assessment and numerous scientific studies make clear
that the harms of climate change to the Arctic and other regions are long-lived, and the choices
we make now to reduce greenhouse gas pollution will affect the severity of the climate change
impacts that will be suffered in the future.®> As summarized by the National Research Council,
“emissions reduction choices made today matter in determining impacts experienced not just
over the next few decades, but in the coming centuries and millennia.”%®

BLM Must Consult with the National Marine Fisheries Service and the U.S. Fish and
Wildlife Service on the Greenhouse Gas Emissions Caused by Willow

For every discretionary action, Section 7(a)(2) of the Endangered Species Act (“ESA”) requires
each federal agency, in consultation with the nation’s wildlife agencies, to “insure that any action
authorized, funded, or carried out by the agency is not likely to jeopardize the continued
existence of any threatened or endangered species, or result in the destruction or adverse
modification of the critical habitat of such species” using the best scientific data available.®” The
Supreme Court has unequivocally stated that the Act’s “language, history, and structure” made
clear “beyond a doubt” that “Congress intended endangered species to be afforded the highest of
priorities” and endangered species should be given “priority over the ‘primary missions’ of

81 Cox, C.J. et al., Responses to the changing annual snow cycle of northern Alaska, Bulletin of the
American Meteorological Society 2559 (December 2017).

2 Walsh, J.E. et al., The exceptionally warm winter of 2015/2016 in Alaska, 30 Journal of Climate 2069
(2017).

8 Lader, R. et al., Projections of twenty-first-century climate extremes for Alaska via dynamical
downscaling and quantile mapping, 56 Journal of Applied Meteorology and Climatology 2393 (2017).

% Pan, C.G. et al., Rain-on-snow events in Alaska, their frequency and distribution from satellite
observations, 13 Environmental Research Letters 075004 (2018).

% NCA4 Vol. II, Overview at 4.

% National Research Council, Climate Stabilization Targets: Emissions, Concentrations, and Impacts over
Decades to Millennia, Washington, DC: National Academies Press (2011) at 3.

716 U.S.C. § 1536(a)(2).
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federal agencies” especially during such consultations.®® Even with a global threat to biodiversity
such as climate change, “the plain intent of Congress in enacting this statute was to halt and
reverse the trend toward species extinction, whatever the cost.”®® Because the oil and gas activity
under Willow will have an appreciable, cumulative impact on climate-threatened species, BLM
must include these species as part of its consultation with both the National Marine Fisheries
Service and the U.S. Fish and Wildlife Service (collectively the “Services”).”

While many of the ESA’s provisions work to effectuate the conservation goals of the statute, the
“heart of the ESA” is the interagency consultation requirements of Section 7 of the ESA.”" At the
first step of the consultation process, an action agency must determine if its action either “may
affect” listed species or will have “no effect” on listed species within the action area. Under the
ESA, “action” is broadly defined to include “all activities or programs of any kind authorized,
funded, or carried out, in whole or in part, by federal agencies, in the United States or upon the
high seas” and include, but are not limited to “(a) actions intended to conserve listed species or
their habitat; (b) the promulgation of regulations; (c) the granting of licenses, contracts, leases,
easements, rights-of-way, permits, or grants-in-aid; or (d) actions directly or indirectly causing
modifications to the land, water, or air.”’”> Similarly, the “action area” is equally broadly defined
as “all areas to be affected directly or indirectly by the Federal action and not merely the
immediate area involved in the action.””

As such, BLM and the Services cannot continue to arbitrarily define the action area narrowly as
it has done in the past, such as defining the onshore action area to include only the area within
one mile of project activities, or the buffer used by FWS for den disturbance; and defining the
offshore action area to include only the area within 1.5 miles of offshore project components. For
this proposed action, it is clear that the anticipated greenhouse gas pollution from oil and gas
activity under Willow will harm listed species far beyond the immediate area of the proposed
activity in a manner that is attributable to the agency action.

A. Greenhouse gas emissions have direct, predictable, and devastating effects on
endangered species and habitats.

As an initial matter, the science is overwhelmingly clear that climate change represents a stark
threat to the future of biodiversity within the United States and around the world. Indeed, as
recently stated by several scientific experts, “[t]he scale of threats to the biosphere and all its
lifeforms — including humanity — is in fact so great that it is difficult to grasp for even well-

8 Tenn. Valley Auth. v. Hill, 437 U.S. 153, 174 (1978).
591d. (emphasis added).

7 In Massachusetts v. EPA, the Supreme Court found that U.S. vehicle emissions represented a
“meaningful contribution” to global emissions, and even addressing a fraction of these emissions was
sufficient for standing purposes and requires EPA to take action. Massachusetts v. EPA, 549 US 497
(2007).

"I Western Watersheds Project v. Kraayenbrink, 632 F.3d 472, 495 (9th Cir. 2011); 16 U.S.C. § 1536.
250 C.F.R. § 402.02
3 1d. § 402.02 (emphasis added).
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informed experts” and our planet faces a “ghastly future” unless swift action is taken to reverse
the climate crisis, including “a rapid exit from fossil fuel use.””*

The U.S. federal government has repeatedly recognized that human-caused climate change is
causing widespread and intensifying harms across the country in the authoritative National
Climate Assessments, scientific syntheses prepared by hundreds of scientific experts and
reviewed by the National Academy of Sciences and federal agencies. Recently, the Fourth
National Climate Assessment warned that “climate change threatens many benefits that the
natural environment provides to society,” and that “extinctions and transformative impacts on
some ecosystems” will occur “without significant reductions in global greenhouse gas
emissions.””” The best available science shows that anthropogenic climate change is causing
widespread harm to life across the planet, disrupting species’ distribution, timing of breeding and
migration, physiology, vital rates, and genetics — in addition to increasing species extinction
risk.”® Climate change is already affecting 82% of key ecological processes that underpin
ecosystem function and support basic human needs.”” Climate change-related local extinctions
are widespread and have occurred in hundreds of species, including almost half of the 976
species surveyed.”® Nearly half of terrestrial non-flying threatened mammals and nearly one-
quarter of threatened birds are estimated to have been negatively impacted by climate change in
at least part of their range.”® Furthermore, across the globe, populations of terrestrial birds and
mammals that are experiencing greater rates of climate warming are more likely to be declining
at a faster rate.®® Genes are changing, species' physiology and physical features such as body size
are changing, species are moving to try to keep pace with suitable climate space, species are
shifting their timing of breeding and migration, and entire ecosystems are under stress."!

7 Bradshaw, C., et al. 2021. Understanding the Challenges of a Ghastly Future. Front. Conserv. Sci. Vol.
1, Article 615419.

5 d. at 51.

76 Warren, Rachel et al., Increasing impacts of climate change upon ecosystems with increasing global
mean temperature rise, 106 Climatic Change 141 (2011).

7 Scheffers, Brett R. et al., The broad footprint of climate change from genes to biomes to people, 354
Science 719 (2016).

® Wiens, John J., Climate-related local extinctions are already widespread among plant and animal
species, 14 PLoS Biology €2001104 (2016).

7 Pacifici, Michela et al., Species’ traits influenced their response to recent climate change, 7 Nature
Climate Change 205 (2017). The study concluded that “populations of large numbers of threatened
species are likely to be already affected by climate change, and ... conservation managers, planners and
policy makers must take this into account in efforts to safeguard the future of biodiversity.”

80 Spooner, Fiona E.B. et al., Rapid warming is associated with population decline among terrestrial birds
and mammals globally, 24 Global Change Biology 4521 (2018).

81 Parmesan, Camille & Gary Yohe, A globally coherent fingerprint of climate change impacts across
natural systems, 421 Nature 37 (2003); Root, Terry L. et al., Fingerprints of global warming on wild
animals and plants, 421 Nature 57 (2003); Parmesan, Camille, Ecological and evolutionary responses to
recent climate change, 37 Annual Review of Ecology Evolution and Systematics 637 (2006); Chen, I-
Ching et al., Rapid range shifts of species associated with high levels of climate warming, 333 Science
1024 (2011); Maclean, Ilya M. D. & Robert J. Wilson, Recent ecological responses to climate change
support predictions of high extinction risk, 108 PNAS 12337 (2011); Warren, Rachel et al., Increasing
impacts of climate change upon ecosystems with increasing global mean temperature rise, 106 Climatic

13



srice

Highlight





Species extinction risk will accelerate with continued greenhouse gas pollution. One million
animal and plant species are now threatened with extinction, with climate change as a primary
driver.3? At 2°C compared with 1.5°C of temperature rise, species’ extinction risk will increase
dramatically, leading to a doubling of the number of vertebrate and plant species losing more
than half their range, and a tripling for invertebrate species.®> Numerous studies have projected
catastrophic species losses during this century if climate change continues unabated: 15 to 37%
of the world’s plants and animals committed to extinction by 2050 under a mid-level emissions
scenario;* the potential extinction of 10 to 14% of species by 2100;*° global extinction of 5% of
species with 2°C of warming and 16% of species with business-as-usual warming;* the loss of
more than half of the present climatic range for 58% of plants and 35% of animals by the 2080s
under the current emissions pathway, in a sample of 48,786 species;®’ and the loss of a third or
more of animals and plant species in the next 50 years.3® As summarized by the Third National
Climate Assessment, “landscapes and seascapes are changing rapidly, and species, including
many iconic species, may disappear from regions where they have been prevalent or become
extinct, altering some regions so much that their mix of plant and animal life will become almost
unrecognizable.”

Methane emissions are particularly alarming. Immediate, deep reductions in methane emissions
are critical for lowering the rate of global warming in the near-term, preventing the crossing of
irreversible planetary tipping points, and avoiding harms to species and ecosystems from
methane’s intensive near-term heating effects and ground-level ozone production.”® Methane is
a super-pollutant 87 times more powerful than COz at warming the atmosphere over a 20-year

Change 141 (2011); Cahill, Abigail E. et al., How does climate change cause extinction?, 280
Proceedings of the Royal Society B 20121890 (2012).

82 Brondizio, E.S. et al. (eds.), IPBES, Global assessment report on biodiversity and ecosystem services of
the Intergovernmental Science-Policy Platform on Biodiversity and Ecosystem Services, IPBES
secretariat, Bonn, Germany (2019), available at https://ipbes.net/global-assessment.

8 IPCC Climate Change 2021, Summary for Policymakers.
8 Thomas, Chris. D. et al., Extinction risk from climate change, 427 Nature 145 (2004).

8 Maclean, Ilya M. D. & Robert J. Wilson, Recent ecological responses to climate change support
predictions of high extinction risk, 108 PNAS 12337 (2011).

8 Urban, Mark C., Accelerating extinction risk from climate change, 348 Science 571 (2015).

7 Warren, Rachel et al., Quantifying the benefit of early climate change mitigation in avoiding
biodiversity loss, 3 Nature Climate Change 678 (2013).

% Roman-Palacios, Cristian & John J. Wiens, Recent responses to climate change reveal the drivers of
species extinction and survival, 117 PNAS 4211 (2020).

% Melillo 2014, Third National Climate Assessment at 196.

% United Nations Environment Programme and Climate and Clean Air Coalition, Global Methane
Assessment: Benefits and Costs of Mitigating Methane Emissions, Nairobi: United Nations Environment
Programme (2021), https://www.unep.org/resources/report/global-methane-assessment-benefits-and-
costs-mitigating-methane-emissions, at 11.
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period,”! and is second only to COz in driving climate change during the industrial era.”” Methane
also leads to the formation of ground-level ozone, a dangerous air pollutant, that harms
ecosystems and species by suppressing plant growth and reducing plant productivity and carbon
uptake.” Because methane is so climate-damaging but also comparatively short-lived with an
atmospheric lifetime of roughly a decade, cutting methane has a relatively immediate effect in
slowing the rate of temperature rise in the near-term. Critically, deep cuts in methane emissions
of ~45% by 2030 would avoid 0.3°C of warming by 2040 and are considered necessary to
achieve the Paris Agreement’s 1.5°C climate limit and prevent the worst damages from the
climate crisis.”* Deep cuts in methane emissions that reduce near-term temperature rise are also
critical for avoiding the crossing of planetary tipping points — abrupt and irreversible changes in
Earth systems to states wholly outside human experience, resulting in severe physical, ecological
and socioeconomic harms.”

For example, the loss of sea ice, and the lack of adequate regulatory mechanisms addressing
greenhouse gas pollution, led the Fish and Wildlife Service to list the polar bear as a threatened
species in 2008.° As a top Arctic predator, the polar bear relies on sea ice for all its essential
activities, including hunting for prey, moving long distances, finding mates, and building dens to
rear cubs.”’ Separately, recognizing the critical importance of sea ice for polar bear survival, the
Fish and Wildlife Service designated sea ice habitat off Alaska as critical habitat for the polar
bear in 2010.%

Federal documents acknowledge that shrinkage and premature breakup of sea ice due to climate
change is the primary threat to the species, leaving bears with vastly diminished hunting grounds,
less time to hunt, and a shortage of sea ice for other essential activities such as finding mates and

! Myhre, G. et al., Anthropogenic and Natural Radiative Forcing. In: Climate Change 2013: The Physical
Science Basis. Contribution of Working Group I to the Fifth Assessment Report of the Intergovernmental
Panel on Climate Change [Stocker, T.F. et al. (eds.)] (2013), available at
https://www.ipcc.ch/report/ar5/wgl/ at Table 8.7.

2 Global Methane Assessment at 11.
%1d. at 11, 69.
*1d. at 11.

% Hoegh-Guldberg, O. et al., Impacts of 1.5°C Global Warming on Natural and Human Systems, In:
Global Warming of 1.5°C, An IPCC Special Report on the impacts of global warming of 1.5°C above
pre-industrial levels and related global greenhouse gas emission pathways, in the context of strengthening
the global response to the threat of climate change, sustainable development, and efforts to eradicate
poverty [Masson-Delmotte, V. et al. (eds)] (2018), https://www.ipcc.ch/sr15/chapter/chapter-3/ at 262.

% 73 Fed. Reg. 28212 at 28293: “On the basis of our thorough evaluation of the best available scientific
and commercial information regarding present and future threats to the polar bear posed by the five listing
factors under the Act, we have determined that the polar bear is threatened throughout its range by habitat
loss (i.e., sea ice recession). We have determined that there are no known regulatory mechanisms in place
at the national or international level that directly and effectively address the primary threat to polar
bears—the rangewide loss of sea ice habitat.”

71d.

% U.S. Fish and Wildlife Service, Designation of Critical Habitat for the Polar Bear (Ursus maritimus) in
the United States, 75 Fed. Reg. 76086 (Dec. 7, 2010).
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resting.”” As summarized in the species’ 2017 five-year review, sea ice loss and a shorter sea ice
season makes hunting calorie-rich seals more difficult for polar bears, leading to nutritional
stress, reduced body mass, and declines of some populations.'® As the sea ice retreats, polar
bears have been forced to swim longer distances,'?! which is more energetically costly,'* and
they are spending more time on land where they have reduced access to food.!?* Females are
denning more often on land than on ice, increasing the potential for conflicts with humans.'%
Because polar bears have high metabolic rates, increases in movement resulting from loss and
fragmentation of sea ice result in higher energy costs and are likely to lead to reduced body
condition, recruitment and survival.!®

In the southern Beaufort Sea of Alaska, polar bears declined by 40 percent over a recent 10-year
period,'® and this decrease has been attributed to sea ice loss that limited access to prey over
multiple years.!%” For the bears in this population, research has linked sea ice loss to decreases in
survival, lower success in rearing cubs, shrinking body size, and increases in fasting and

%73 Fed. Reg. 28212 at 28303; U.S. Fish and Wildlife Service, Polar bear (Ursus maritimus)
Conservation Management Plan, Final. U.S. Fish and Wildlife Service, Region 7, Anchorage, Alaska
(2016); U.S. Fish and Wildlife Service, Polar Bear (Ursus maritimus) 5-Year Review: Summary and
Evaluation, U.S. Fish and Wildlife Service, Marine Mammals Management, Anchorage, Alaska (Feb. 3,
2017).

190 polar Bear 5-Year Review 2017 at 16.

%" Durner, George M. et al., Consequences of long-distance swimming and travel over deep-water pack
ice for a female polar bear during a year of extreme sea ice retreat, 34 Polar Biology 975 (2011); Pagano,
Anthony M. et al., Long-distance swimming by polar bears (Ursus maritimus) of the southern Beaufort
Sea during years of extensive open water, 90 Canadian Journal of Zoology 663 (2012); Pilfold, Nicholas
W. et al., Migratory response of polar bears to sea ice loss: to swim or not to swim, 40 Ecography 189
(2017); Durner, George M. et al., Increased Arctic Sea Ice Drift Alters Adult Female Polar Bear
Movements and Energetics, 23 Global Change Biology 3460 (2017).

192 Griffen, Blaine D., Modeling the metabolic costs of swimming in polar bears (Ursus maritimus), 41
Polar Biology 491 (2018).

13 Cherry, Seth G. et al., Fasting physiology of polar bears in relation to environmental change and
breeding behavior in the Beaufort Sea, 32 Polar Biology 383 (2009); Whiteman, John P. et al., Summer
declines in activity and body temperature offer polar bears limited energy savings, 349 Science 295
(2015).

1% Olson, J.W. et al., Collar temperature sensor data reveal long-term patterns in southern Beaufort Sea
polar bear den distribution on pack ice and land, 564 Marine Ecology Progress Series 211 (2017); Polar
Bear 5-Year Review 2017 at 20-21.

105 Polar Bear 5-Year Review 2017 at 17; Pagano, Anthony M. et al., High-energy, high-fat lifestyle
challenges an Arctic apex predator, the polar bear, 359 Science 568 (2018).

106 Bromaghin, Jeffrey F. et al., Polar Bear Population Dynamics in the Southern Beaufort Sea during a
Period of Sea Ice Decline, 25 Ecological Applications 634 (2015).

197 Obbard, Martyn E. et al., eds, Polar Bears: Proceedings of the 15th Working Meeting of the
IUCN/SSC Polar Bear Specialist Group, Copenhagen, Denmark, 29 June—3 July 2009 (2010) at 52

(“Thus, the SB subpopulation is currently considered to be declining due to sea ice loss”); Bromaghin
2015.
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nutritional stress.'%®

For example, one recent study of polar bear population dynamics in Alaska’s SBS from 2001 to
2016 concluded that SBS polar bear carrying capacity has been eroding for nearly two decades
and that the SBS population has been in general decline. Specifically, the study estimated that
SBS polar bear abundance fluctuated around an average of 565 bears (95% Bayesian credible
interval [340, 920]) from 2006 to 2015, which is lower than at any time since passage of the U.S.
Marine Mammal Protection Act. The study reported that abundance moved in concert with
survival throughout the study period, declining substantially from 2003 and 2006 and afterward
fluctuating with lower variation. Importantly, the study concluded that “[t]he potential for
recovery is likely limited by the degree of habitat degradation the subpopulation has experienced,
and future reductions in carrying capacity are expected given current projections for continued
climate warming.” The researchers further concluded that “[g]iven climate model projections for
continued global warming and sea ice loss (e.g., SIMIP Community, 2020), further reductions in
the abundance of polar bears in the SBS can be expected in the future.”!?”

The loss of sea ice also jeopardizes the polar bear’s sea-ice dependent prey species — the ringed
seal and bearded seal — which were listed as threatened in 2012 due to sea ice loss from climate
change.!'!?

If current greenhouse gas emissions trends continue, scientists estimate that two-thirds of global
polar bear populations will be lost by 2050, including the loss of both of Alaska’s polar bear
populations, while the remaining third will near extinction by the end of the century due to the
disappearance of sea ice.!'! However, aggressive emissions reductions will allow substantially
more sea ice to persist and increase the chances that polar bears will survive in Alaska and across

108 Regehr, Eric V. et al., Survival and breeding of polar bears in the southern Beaufort Sea in relation to
sea ice, 79 Journal of Animal Ecology 117 (2010); Bromaghin 2015; Rode, Karyn D. et al., Reduced
body size and cub recruitment in polar bears associated with sea ice decline, 20 Ecological Applications
768 (2010); Cherry 2009; Whiteman 2015; Atwood, Todd C. et al., Long-term variation in polar bear
body condition and maternal investment relative to a changing environment, 32 Global Ecology and
Conservation €01925 (2021); Whiteman, John P. et al, Phenotypic plasticity and climate change: can
polar bears respond to longer Arctic summers with an adaptive fast? 186 Oecologia 369 (2018); Pagano,
A.M. et al., High-energy, high-fat lifestyle challenges an Arctic apex predator, the polar bear, 359 Science
568 (2018); Pagano, Anthony M. et al., The seasonal energetic landscape of an apex marine carnivore, the
polar bear, 10 Ecology €02959 (2020); Pagano, Anthony M. et al., Effects of sea ice decline and summer
land use on polar bear home range size in the Beaufort Sea, 12 Ecosphere ¢03768 (2021).

109 Bromaghin, J.F, et al., Survival and abundance of polar bears in Alaska’s Beaufort Sea, 2001-2016, 11
Ecology and Evolution 14250 (2021).

19 National Marine Fisheries Service, Threatened Status for the Arctic, Okhotsk, and Baltic Subspecies of
the Ringed Seal and Endangered Status for the Ladoga Subspecies of the Ringed Seal, 77 Fed. Reg.

76706 (Dec. 28, 2012); National Marine Fisheries Service, Threatened Status for the Beringia and
Okhotsk Distinct Population Segments of the Erignathus barbatus nauticus Subspecies of the Bearded
Seal, 77 Fed. Reg. 76,740 (Dec. 28, 2012).

" Amstrup, Steven C. et al., Forecasting the Range-wide Status of Polar Bears at Selected Times in the
21st Century, U.S. Department of the Interior and U.S. Geological Survey, USGS Science Strategy to
Support U.S. Fish and Wildlife Service Polar Bear Listing Decision, Reston, Virginia (2007); Amstrup,
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their range.!!?

What is more, scientists can now predict specific harms to individual species from the
incremental emissions increases directly attributable to the federal agency actions, and can also
assess the consequences of emissions for listed species’ conservation and recovery. Highlighting
the importance of reducing greenhouse gas emissions to protect sea ice and sea-ice dependent
species, one recent study estimated that each metric ton of CO2 emission results in a sustained
loss of 3 + 0.3 m? of September Arctic sea ice area based on the robust linear relationship
between monthly-mean September sea ice area and cumulative CO2 emissions.'!* Similar to
other research,''* the study concluded that limiting warming to 2°C is not sufficient to allow
Arctic summer sea ice to survive, but that a rapid reduction in emissions to achieve a 1.5°C
global warming target gives Arctic summer sea ice “a chance of long-term survival at least in
some parts of the Arctic Ocean.”'!®> Additionally, the recovery plan for the polar bear predicts
three different scenarios for polar bear populations under scenarios where emissions are abated
early, emissions are abated later, and where emissions are not addressed at all.!'®

Likewise, with respect to particular agency actions, scientists were able to calculate that the
rollback of vehicle emissions standards by the Trump administration would have resulted in a
sustained loss of over 1,000 square miles of summer sea ice habitat for the polar bear and one
additional day of ice-free conditions in the arctic, which would reduce the length of the polar
bear feeding season and reduce reproductive success rates.'!” Thus as a scientific matter, there is
no basis for any federal agency to assert that climate change does not harm endangered and
threatened species or that it is scientifically impossible to ascertain the particular harm caused by
an agency’s contribution to greenhouse gas emissions.

Furthermore, there are no defensible legal rationales for ignoring climate-threatened species that
are harmed by the emissions that will result from a proposed agency action. Since 2008, federal
agencies have taken cover behind a cursory, three-page memorandum issued by David Bernhardt
— then Department of Interior Solicitor during the George W. Bush administration — which
asserted, without any citation or acknowledgement of the scientific literature, that the “best

Steven C. et al., Greenhouse Gas Mitigation Can Reduce Sea Ice Loss and Increase Polar Bear
Persistence, 468 Nature 955 (2010).

12 Amstrup 2010; Atwood, Todd C. et al., Forecasting the Relative Influence of Environmental and
Anthropogenic Stressors on Polar Bears, 7 Ecosphere €01370 (2016); Regehr, Eric V. et al., Conservation
status of polar bears (Ursus martimus) in relation to projected sea-ice declines, 12 Biology Letters
20160556 (2016).

'3 Dirk Notz & Julienne Stroeve, Observed Arctic sea ice loss directly follows anthropogenic CO2
emission, 354 Science 747 (2016).

14 Schleussner, Carl-Friedrich et al., Science and policy characteristics of the Paris Agreement
temperature goal, 6 Nature Climate Change 827 (2016) at 830.

'* Notz & Stroeve 2016 at 3-4.
!¢ polar Bear Conservation Management Plan 2016.

"7 Declarations of Shaye Wolf and Steven Amstrup, Competitive Enterprise Inst. et al. v. National
Highway Traffic Safety Admin. et al., Case No. 20-1145, Document No. 1880214 (filed Jan. 14, 2021);
Notz & Stroeve 2016.
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scientific data available today do not allow us to draw a causal connection between greenhouse
gas emissions from a given facility and effects posed to listed species or their habitats, nor are
there sufficient data to establish that such impacts are reasonably certain to occur.”''® Even if
this memorandum were correct at the time — and it was not — the memorandum also stated
that:

as new information and knowledge about emissions and specific impacts to
species and their habitats is develop[s], we will adapt our framework for
consultations accordingly.... This is particularly important as more
regionally-based models are developed and refined to the level of specificity
and reliability needed for the Service to execute its implementation of the
Act’s provisions ensuring consistency with the statute’s best available
information standard.

Thus, the Bernhardt Memorandum was never intended to provide a permanent shield to avoid
consultations, and any reliance on it today would simply be arbitrary and capricious.
Accordingly, all federal agencies must assess whether the emissions that result from their
activities harm climate-threatened species.

B. Willow Clearly “May Affect” Climate-Threatened Species and Therefore Requires
Consultation.

If the agency determines that an action may affect a species — even if the effect is small,
indirect, or the result of cumulative actions — it must formally consult with the Services.''® The
courts have repeatedly held that the “may affect” threshold is “very low” and that any effect —
whether “beneficial, benign, adverse or of an undetermined character” — is sufficient to cross
that threshold.'?® Only a scientific finding of “no effect” is sufficient to avoid the consultation
process altogether.!?! In essence, as the Joint Consultation Handbook explains, a “no effect”
finding means exactly what it says, and is only properly made “when the action agency
determines its proposed action will not affect a listed species or designated critical habitat”; it
cannot be employed when an agency simply believes it is too hard to determine the impacts of its
actions.'?

'8 Bernhardt Memorandum, May 14, 2008. Available at: https://www.fws.gov/policy/m0331.pdf.

1950 C.F.R. §§ 402.02, 402.14(a), (). A court recently vacated the amendments to long-standing ESA
regulations issued by the Trump administration, meaning artificial limits on the “effects” of the action are
no longer in place. See Ctr. for Biological Diversity v. Haaland, Case No., 4:19-cv-05206, ECF No. 168
(N.D. Cal. July 5, 2022) (vacating the amended regulations and reinstating prior ESA regulations).

120 Karuk Tribe of Cal. v. U.S. Forest Serv., 681 F.3d 1006, 1027 (9th Cir. 2012).

121U S. Fish and Wildlife Service & National Marine Fisheries Service, Consultation Handbook:
Procedures for Conducting Consultation and Conference Activities under Section 7 of the Endangered
Species Act (“Consultation Handbook™), at xvi.

122 American Fuel & Petrochemical Manufacturers, et al. v. EPA, 937 F. 3d 559 (D.C. Cir. 2019) (A
finding that “it is impossible to know” an agency action will affect listed species or critical habitat “is not
the same as” a no effect determination.).
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It is abundantly clear that when an agency action contributes a meaningful amount of total
emissions, there are real impacts that cross the “may affect” threshold, even if some of those
impacts are still of an undetermined character at this point. The purpose of the consultation
process, by design, is to allow the expert wildlife agencies to assess these impacts using the best
available science, so that they can evaluate the harm that may be caused. Any attempt by BLM to
simply assert that it is unable to determine the impacts of greenhouse gas emissions on listed
species is illegal and ultra vires. Only the expert wildlife agencies, with best scientific data
available, can determine the effects of a federal action on species or habitat.

Indeed, the second step of the consultation process reinforces the basic notion that an action
agency may not unilaterally assert that the greenhouse gases that will be emitted will not harm
listed species. Once the “may affect” threshold is crossed, the action agency must then prepare a
“biological assessment” to determine whether the listed species may be adversely affected by the
proposed action. If the action agency believes that the impacts of its greenhouse gas emissions
are not significant, it may make a finding that such impacts are “not likely to adversely affect”
listed species, which is defined as all impacts being “discountable” or “insignificant.”!??
Critically, however, the expert wildlife agencies must themselves concur regarding whether the
action agency’s scientific assessment of the impacts to climate-threatened species is correct.!**

At the formal consultation phase, the Services must provide the action agency with a “biological
opinion” explaining how the proposed action will affect the listed species or habitat. If the
Services conclude that the proposed action will jeopardize the continued existence of a listed
species, including those that are not in the immediate project area and that are harmed by
greenhouse gas emissions, or will result in the destruction or adverse modification of critical
habitat, the Services must provide “reasonable and prudent alternatives” to the proposed action
that they believes would address those impacts.'?* If the Services conclude that the proposed
action will not likely to jeopardize listed species, or result in the destruction or adverse
modification of critical habitat, then they must provide an “incidental take statement” (“ITS”),
specifying the amount or extent of such incidental taking on the species, any “reasonable and
prudent measures” that they consider necessary or appropriate to minimize such impact.!'?®

Oil and gas activity under Willow will cause a myriad of direct impacts to polar bears and other
ESA-listed species, in the form of noise disturbance, physical obstructions, human-bear
interactions, oil spills, and seismic vehicles that could crush polar bears in their dens, among
other impacts. Additionally, the greenhouse gas emissions that will result from Willow are
appreciable, significant, and must be assessed under the ESA’s consultation framework. This
analysis is also consistent with President Biden’s “whole of government™ approach to addressing
the climate crisis, as well as Executive Order 13990, which states that all federal agencies “must
be guided by the best science and be protected by processes that ensure the integrity of Federal
decision-making.”

123 Consultation Handbook at xv.
12450 C.F.R. § 402.14(b).

12516 U.S.C. § 1536(b)(3).

126 1d. § 1536(b)(4)
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Consulting on climate-threatened species from the cumulative impacts of emissions caused by
the action agency is similar to many other complex consultations undertaken by the Services.
The Services must first attempt to quantify any take of listed species, but if such harms cannot be
quantified, the Services can qualitatively assess the harm, something Congress contemplated
when it passed the 1982 amendments to the ESA. The legislative history of those amendments
reflects Congress’ recognition that a numerical determination of take would not always be
obtainable — such as when the eggs of listed species are boiled alive in power plant cooling
systems —and intended that such challenges not represent an insurmountable barrier to
completing consultations.'?” Furthermore, the Services have regularly relied on surrogates such
as habitat, ecological conditions, or a similarly affected species that is easier to monitor in
instances where the biology of a listed species or the nature of the proposed action makes it
difficult to detect or monitor take of individual animals.

Similarly, the Services must also assess the negative impacts of greenhouse gases on critical
habitat. Assessing the loss of critical habitat in a climate consultation is complex, but no more
difficult than assessing critical habitat in other nationwide programmatic consultations. Under
the Services’ regulations, critical habitat is only adversely modified or destroyed when it
appreciably diminishes the value of the “whole” designation.'?® In many cases, climate impacts
to critical habitat will affect the entirety of a designation — likely to the same extent in a
relatively similar manner. For example, acidification impacts to a listed coral are likely to be
roughly equivalent across the range of each species, and sea level rise would likely harm the
habitat of Florida Keys species relatively equally across the range, making it more likely that an
adverse modification determination would be needed at the end of the assessment process. But
the fact that the outcome of such an analysis is a positive adverse modification or destruction
determination is not a legal justification for not conducting an analysis at all. Thus, to the extent
that the impacts to critical habitat are significant, the Services must develop Reasonable and
Prudent Alternatives and Reasonable and Prudent Measures — including through surrogate
metrics — to address the habitat degradation that climate change is bringing.

For both the jeopardy analysis and critical habitat analysis, the Services will have to develop
analytical tools and methods that meet the standards of the ESA, just as it does in traditional
consultations, to address complex threats that are hard to assess quantitatively. The National
Marine Fisheries Service can use the amount of sea ice lost as a surrogate for determining
anticipated take of bearded seals, while the Fish and Wildlife Service can use declining stream-
flows and increasing water temperatures as a surrogate to infer the status of the western glacier
stonefly or its critical habitat. This has been a pre-existing practice and the Services already have
the knowledge and expertise to do this.

If the Services ultimately determine that the proposed action will result in jeopardy, the Services
must provide Reasonable and Prudent Alternatives that will allow the agency to move forward in
a way that avoids jeopardy to the species or destruction or adverse modification of designated

critical habitat.'* While jeopardy determinations are rare, in the context of climate consultations

27H.R. Rep. No. 97-567, at 27 (1982).
128 See 50 C.F.R. § 402.02. The
12916 U.S.C. § 1536(b)(3)(A).
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they are all the more critical to the survival of not only listed species, but of humanity itself. If a
federal agency action substantially increases the likelihood of overshooting the 1.5 degrees
Celsius goal of the Paris Accords, that is likely to not only jeopardize climate-threatened species,
but people everywhere. As the ESA makes clear, the action agency must not take such an action,
or it must implement Reasonable and Prudent Alternatives that ensure greenhouse gas emissions
decrease such that they are consistent with the IPCC and the best available science. Therefore,
consultations would provide a powerful mechanism to achieve President Biden’s stated policy to
“reduce climate pollution in every sector of the economy; increase resilience to the impacts of
climate change; protect public health” and “conserve our lands, waters, and biodiversity.”!*°

In instances where the federal agency actions will not rise to the level of jeopardy but will result
in incidental take in areas that are geographically remote from the agency action itself, the
Services must still issue Reasonable and Prudent Measures to minimize the take of climate-
threatened species. The most durable and effective approach for climate consultations to
implement RPMs would be for the Services to condition the receipt of an ITS through the
implementation of RPMs within a climate-focused Section 7(a)(1) conservation program for
each climate-threatened species identified in the biological opinion where the Services anticipate
take.!*! Section 7(a)(1) requires all federal agencies to “utilize their authorities...by carrying out
programs for the conservation of endangered and threatened species.”'*? As the Supreme Court
noted in Tennessee Valley Authority v. Hill, Section 7(a)(1) is no less than “stringent, mandatory
language,”!3 that “reveals an explicit congressional decision to require agencies to afford first
priority to the declared national policy of saving endangered species.”!** By requiring agencies
to develop a climate-focused Section 7(a)(1) conservation program as a condition to obtaining an
ITS, the Services can require agencies to finally comply with the law and ensure that their
activities are consistent with the recovery of listed species and address the take they cause.

Conclusion

Oil and gas activity under Willow, if conducted, may affect hundreds of threatened and
endangered species and their critical habitats due to the resulting increase in carbon emissions.
BLM must therefore consult under the ESA prior to permitting oil and gas activity in the area.

BLM must also remedy the numerous deficiencies in its draft EIS as described above.

Sincerely,

130 Exec. Order No. 14,008.

BIH.R. Rep. No 97-567, at 44 (“I|n many cases in which a proposed action will not result in jeopardy,
there may be minor modifications to the project which will minimize the effects on the species and which
the action agency could easily and inexpensively adopt. We believe that providing such information to the
action agency is important for the continued protection of endangered species and assists other federal
agencies in fulfilling their obligations under section 7(a)(1) of the Act”).

216 U.S.C. § 1536(a)(1).

133 Tenn. Valley Auth. v. Hill, 437 U.S. at 183.

1341d. at 185.
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/s/ Kristen Monsell

Kristen Monsell

Senior Attorney

Center for Biological Diversity
kmonsell@biologicaldiversity.org

CC:

Janet Coit

Assistant Administrator for Fisheries

National Oceanic and Atmospheric Administration
1315 East-West Highway

Silver Spring, MD 20910

Janet.coit@noaa.gov
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/s/ Brett Hartl

Brett Hartl

Government Affairs Director
Center for Biological Diversity
bhartl@biologicaldiversity.org

Martha Williams

Director

U.S. Fish and Wildlife Service
1849 C Street, NW
Washington, DC 20240
Martha Williams@fws.gov






ALASKA SOLES GREAT OLD BROADS FOR WILDERNESS — ALASKA
WILDERNESS LEAGUE - AUDUBON ALASKA CENTER FOR BIOLOGICAL
DIVERSITY — CONSERVATION LANDS FOUNDATION - DEFENDERS OF
WILDLIFE EARTHJUSTICE — NORTHERN ALASKA ENVIRONMENTAL CENTER -
SIERRA CLUB - SOVEREIGN INUPIAT FOR A LIVING ARCTIC -

THE WILDERNESS SOCIETY — TRUSTEES FOR ALASKA
WATER PROTECTOR LEGAL COLLECTIVE

Sent via email & ePlanning portal
August 29, 2022

Stephanie Rice, Project Lead

Alaska State Office

Bureau of Land Management (BLM)
222 West Seventh Avenue — Mailstop 13
Anchorage, Alaska 99513
srice@blm.gov

Re: Comments on the Willow Master Development Plan Draft Supplemental Environmental
Impact Statement

Dear Ms. Rice:

Please accept these comments on behalf of our millions of members and supporters in
Alaska and around the country for the Willow Project Master Development Plan (Willow,
Willow Project, or Willow MDP) supplemental draft environmental impact statement (draft SEIS
or DSEIS).

BLM’s approval of the expansive development of the Willow Project garnered great
public scrutiny and culminated in the District Court vacating BLM’s decision due to the deficient
environmental analysis this SEIS purports to supplement. As our comments outline, getting the
analysis right will require a comprehensively revised, updated, and expanded EIS.
Supplementing the deficient prior analysis in order to expedite the National Environmental
Policy Act (NEPA) process has, once again, resulted in an inadequate analysis.

As an initial matter, we requested an extension to the public comment period for this
DSEIS in order to allow for meaningful participation by the public. The extension was especially
important given that this comment period fell during important subsistence harvest seasons for
local communities — as explained in separate extension requests submitted by the City of
Nuigsut and tribal government — and a time when people are taking time away from work. We
understand that BLM communicated to Nuigsut community members during the comment period
that a roughly 30-day extension would be granted and that the public hearing date would be
moved commensurately, but then reversed course with no explanation. Such an arbitrary bait and
switch approach is at best incredibly disrespectful, and at worst gives the appearance of being
calculated to suppress participation by the most impacted community. Given BLM’s rejection of
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our reasonable request to extend the public comment period, we provide these comments to
preserve our high-level concerns but do not waive our objections to this rushed public process.

A thorough analysis of this project is critical, as there is no doubt Willow will have
serious and irreversible impacts on the ecological and cultural systems of the region, subsistence
resources and users, and ecologically sensitive areas such as the Teshekpuk Lake Special Area.
Willow will also have significant ramifications for the climate. The court struck down BLM’s
approval in part due to BLM’s failure to account for those impacts — a grave oversight for a
project that would “single-handedly emissions negate the greenhouse gas emissions avoided by
meeting the administration’s renewable energy goals on public lands for the year 2030 avoided
by meeting the administration’s climate goals for the year 2030.”!

We remain opposed to this project and maintain that any valid scientific review will show
that Willow will have unavoidable and un-mitigatable destructive impacts on the western
Arctic’s wildlife and habitat and on the climate. It should not be approved.

If you have any questions or wish to clarify anything in our comments, please do not
hesitate to contact Bridget Psarianos at (907) 433-2011 or by e-mail at bpsarianos@trustees.org.
Thank you for your prompt attention to our comments.

Sincerely,

Kathleen M OReilly-Doyle & Loren Karro

Co-Leaders
Alaska Soles — Great Old Broads for Nicole Whittington-Evans
Wilderness Alaska Program Director
Defenders of Wildlife
Dr. Peter Winsor
Executive Director Jeremy Lieb
Alaska Wilderness League Senior Attorney
Earthjustice
David R. Krause
Interim Executive Director Emily Sullivan
Audubon Alaska Arctic Program Manager
Northern Alaska Environmental Center
Kristen Monsell
Oceans Legal Director & Senior Attorney Dan Ritzman
Center for Biological Diversity Director of Lands, Water and Wildlife
Sierra Club
Danielle Murray
Senior Legal and Policy Director Siqifiiq Maupin
Conservation Lands Foundation Director

Sovereign Ifiupiat for a Living Arctic

I EARTHJUSTICE & EVERGREEN ACTION, HOW PRESIDENT BIDEN CAN ALIGN THE FEDERAL
FOSSIL FUEL PROGRAM TO DELIVER ON CLIMATE AND PUT PEOPLE OVER PROFITS 21 (2022).





Karlin Nageak Itchoak
Senior Regional Director, Arctic Region
The Wilderness Society

Vicki Clark
Executive Director
Trustees for Alaska

Natali Segovia, Esq.
Legal Director,
Water Protector Legal Collective





OVERVIEW OF THE NORTHEASTERN RESERVE

1. THE NORTHEASTERN RESERVE CONTAINS EXCEPTIONAL VALUES.

The Reserve is home to many of our nation’s Arctic treasures, including two large
caribou herds, globally significant migratory bird populations, polar bears, extraordinary lakes,
ponds, rivers, floodplains, wetlands, and upland areas, and sensitive coastal resources. These
values are central to the subsistence livelihood and cultural identity of Alaska Natives and our
nation’s conservation heritage.

Since 1977, and pursuant to the Naval Petroleum Reserves Production Act (NPRPA),
various Secretaries of the Interior have upheld Interior’s responsibility to identify and protect
Special Areas, including the Teshekpuk Lake, Utukok River Uplands, Colville River,?
Kasegaluk Lagoon,® and Peard Bay* Special Areas. The 2013 Integrated Activity Plan (IAP)
Record of Decision (2013 IAP ROD) — which Interior recently readopted — protects
approximately 11 million acres within Special Areas, while leaving parts of the Teshekpuk Lake
Special Area, Utukok River Uplands Special Area, and much of the lower portion of the Colville
River Special Area open for leasing and development. Protecting these, and other undeveloped
areas, is consistent with BLM’s obligation to provide maximum protection for these areas based
on their significant subsistence, recreational, fish and wildlife, historical, and scenic values.?

The Teshekpuk Lake Special Area was first established in 1977 and is an area of
international conservation importance. It is also one of the areas Congress expressly recognized
as having significant subsistence, recreational, fish and wildlife, and historical and scenic
values, for which BLM is obligated to provide maximum protections.® The Teshekpuk Lake
Special Area contains one of the most productive wetland complexes in the Arctic and provides
vital nesting habitat for hundreds of thousands of migratory birds. The Teshekpuk Lake area,
along with the neighboring Smith Bay marine habitat, supports the highest density of shorebirds
in the circumpolar Arctic, including threatened spectacled eiders, Steller’s eiders, yellow-billed
loons, dunlins, and American golden-plovers. This region is also the primary calving grounds
and a key foraging and insect-relief area for the Teshekpuk Lake Caribou Herd, an important
subsistence resource for communities on the North Slope. This area also contains designated
Critical Habitat for the polar bear, which is listed as Threatened under the Endangered Species
Act (ESA). This Special Area supports a variety of fish, including lake trout, whitefish, Bering
cisco, and rainbow smelt, among other species. The 2013 and 2022 IAP RODs safeguarded
much of the Teshekpuk Lake Special Area from leasing and non-subsistence permanent
infrastructure because of its high conservation and subsistence values.

2 National Petroleum Reserve in Alaska Designation of Special Areas, 42 Fed. Reg. 28,723 (June
2, 1977).

3 Designation of Addition to Special Areas in National Petroleum-Alaska; Alaska, 70 Fed. Reg,
9096 (February 24, 2005).

41 Bureau of Land Mgmt., National Petroleum Reserve-Alaska Final Integrated Activity
Plan/Environmental Impact Statement 17 (2012) [hereinafter 2012 IAP Final EIS].

542 U.S.C. §§ 6504, 6506a(n)(2); 43 C.F.R. § 2361.1(c).

642 U.S.C. § 6504(a).





The Colville River Special Area was designated by the Secretary of the Interior in 1977
to assure maximum protection of its subsistence, wildlife, recreational, and other identified
values, such as the unique bluff and riparian habitats associated with the Colville River and its
tributaries. In particular, its purpose was to protect the arctic peregrine falcon, which at that time
was an endangered species.” The Colville River Delta is the largest and most productive river
delta in northern Alaska, and the river has been considered an Aquatic Resource of National
Importance by the Environmental Protection Agency.® The Colville River Special Area lies
along that river and two of its larger tributaries, the Kogosukruk and Kikiakrorak rivers,
encompass 2.44 million acres.® The cliffs along the Colville River provide critical nesting sites
and adjacent hunting areas for peregrine falcons, gyrfalcons, golden eagles, and rough-legged
hawks. In recognition of the importance of this area, the 2013 IAP ROD expanded the
protections for the Colville River Delta by prohibiting permanent oil and gas facilities, including
gravel pads, roads, airstrips, and pipelines within two miles of the Colville, Kikiakrorak, and
Kogosukruk Rivers. !0

In April 2022, Interior completed its review of the 2020 IAP/EIS — a development-
intensive management plan that opened nearly 82 percent of the Reserve to oil and gas leasing
and minimized or eliminated Special Area boundaries — and decided to reinstate protections that
were in place under the 2013 IAP.!! In adopting the 2022 IAP ROD, BLM reduced the total
acres available to new oil and gas leasing and restored the protections for sensitive areas such as
the Teshekpuk Lake Special Area and Colville River Special Area.!2 BLM took this action in
order to “provide greater protections for environmental values and subsistence uses” within the
Reserve and to support the administration’s “commitment to addressing climate.”!3 To act
consistently with the 2022 IAP ROD’s renewed commitment to protecting the Reserve’s
sensitive resources, subsistence access, and reaching the administrations climate goals, BLM
should not approve the Willow Project.

II. THE HISTORY OF BLM MANAGEMENT AND DEVELOPMENT IN THE
NORTHEASTERN RESERVE.

BLM adopted the first management plan covering the entire Reserve in 2013.14 The 2013
IAP established broad directives for how BLM would manage the resources and values in the
Reserve. As part of the process for adopting the 2013 IAP, BLM prepared an EIS to look at

712012 IAP Final EIS at 17.

8 1d.

91d.

10 Bureau of Land Mgmt., National Petroleum Reserve-Alaska Final Integrated Activity
Plan/Environmental Impact Statement Record of Decision, 73—74 Lease Stipulation/Best
Management Practice K-1(a), (d) (2013) [hereinafter 2013 IAP ROD].

I1'1 Bureau of Land Mgmt., National Petroleum Reserve-Alaska Final Integrated Activity
Plan/Environmental Impact Statement 1 (2022) [hereinafter 2022 IAP ROD].

12]d. at 11.

131d. at 12.

14 See generally 2013 IAP ROD.





various management and land-allocation alternatives for the Reserve. In issuing the 2013 TAP
ROD, BLM made approximately 11.8-million acres — roughly 52% — of the Reserve available
for oil and gas leasing and development subject to a list of stipulations and best management
practices. The decision also protected many of the wildlife, habitat, and subsistence values of the
Reserve by making areas unavailable for leasing. Under the 2013 IAP ROD, a large majority of
lands within Special Areas were not available for oil and gas leasing in order to protect and
conserve important surface resources and uses in these areas.!> The decision also prohibited new
non-subsistence permanent infrastructure in much of these unavailable areas, in particular “1.1
million acres encompass[ing] Teshekpuk Lake and lands surrounding the lake, habitat of special
importance for nesting, breeding, and molting waterfowl and for the Teshekpuk Lake Caribou
Herd.”16

While undertaking its prior NEPA analysis for Willow, the Trump administration
simultaneously moved ahead with its plan to revise the IAP for the Reserve. As described
above, the 2020 IAP ROD improperly minimized or eliminated Special Area boundaries and
opened an expansive area — nearly 82% of the Reserve — to leasing. In April 2022, BLM
reversed course and adopted the 2022 IAP ROD, reinstating a management scheme and
protections consistent with the 2013 TAP.

While BLM asserts abandoning the 2020 IAP “will likely result in less leasing over
time,”!” BLM has approved development projects at a staggering pace since first adopting the
2013 IAP less than a decade ago. In 2015, BLM approved the first development on federal lands
in the Reserve — the Greater Mooses Tooth 1 (GMT-1) development project. GMT-1 included
a drilling pad and road that would extend ConocoPhillips oil and gas infrastructure at the
existing Alpine field further west into the Reserve. This development, considered previously in
2004 in the Alpine Satellites Development Plan EIS, required preparation of a Supplemental
EIS to address new circumstances and information in the project area as well as changes to the
project design since 2004.18 When adopting ConocoPhillips’ proposed action in the GMT-1
ROD, BLM waived a protective provision in the IAP that would have kept oil and gas
infrastructure out of an established buffer around Fish Creek, an important subsistence use area
for the community of Nuigsut.!?

In a stark departure from its earlier analysis in the 2013 IAP, BLM determined in the
GMT-1 final EIS that there would be significant impacts to subsistence users from the
development. To address these significant impacts, BLM required compensatory mitigation
funding of $8 million from ConocoPhillips to support development of a regional mitigation

152013 IAP ROD at 2.

16 Id.

172022 IAP ROD at 12.

18 Bureau of Land Mgmt., Final Supplemental Environmental Impact Statement for the Alpine
Satellite Development Plan for the Proposed Greater Mooses Tooth One Development Project, at
i (2014) [hereinafter GMT-1 Final SEIS].

19 Bureau of Land Mgmt., Record of Decision for the Alpine Satellite Development Plan for the
Proposed Greater Mooses Tooth One Development Project, at 7 (2015) [hereinafter GMT-1
ROD].





strategy (RMS) for the northeastern Reserve and to address the major impacts to subsistence.
BLM intended the RMS to serve as a roadmap for mitigating impacts from both GMT-1 and
future oil and gas projects in the northeastern region of the Reserve, by incorporating additional
avoidance, minimization, and compensatory mitigation measures into future decisions.

In 2016, only one year after approving GMT-1, BLM began the scoping process for
Greater Mooses Tooth 2 (GMT-2). BLM issued the ROD approving GMT-2 in October 2018,
and released the final RMS along with the final EIS for that project. Willow is designed to be
constructed in such a way that it will connect back to ConocoPhillips’ existing infrastructure via
the roads and pipeline route at the GMT-2 drillsite.

I11. THE HISTORY OF CONOCOPHILLIPS’ MASSIVE WILLOW PROJECT AND THE
FEDERAL DISTRICT COURT’S DECISION.

Willow is the “largest single oil and gas drilling operation currently proposed on federal
lands”20 and would push development even further west into the Reserve.2! As currently
proposed, Willow would involve the construction, operation, and maintenance of a massive oil
and gas development project that includes a new central processing facility within the Reserve
and a related infrastructure pad, up to five drill pads with up to fifty wells on each pad, access
and infield roads, an airstrip, pipelines, a gravel mine, and an ice bridge over the Colville River
to support module delivery via sealift barges. It would also involve construction of additional
drill sites in the near future. It would produce more than 600 million barrels of oil over the next
30 years, adding at least 280 million metric tons of COzE to the atmosphere.

In August 2018, BLM began the scoping process for Willow for the first time. BLM
released the draft EIS in August 2019, for an approximately 60-day comment period following
extension requests. Shortly after releasing the draft EIS, ConocoPhillips informed BLM that it
would be making significant changes to its Willow proposal. Yet, BLM continued holding public
comments on the draft EIS. In March 2020, BLM issued a supplemental EIS to consider an
additional alternative proposed by ConocoPhillips.?? The supplemental EIS acknowledged that
ConocoPhillips had proposed alterations to nearly every aspect of the Willow project — its size,
location, facilities, and levels of activity — but pushed forward with analysis of only three
additional project components despite lacking critical details about those components. Following
this rushed NEPA process, BLM issued its final EIS in August 202023 and approved the project

20 EARTHJUSTICE & EVERGREEN ACTION, HOW PRESIDENT BIDEN CAN ALIGN THE FEDERAL
FosSIL FUEL PROGRAM TO DELIVER ON CLIMATE AND PUT PEOPLE OVER PROFITS (2022) at 20—
21.

21 Press Release, ConocoPhillips Provides Strong Outlook for Its Alaska Business; Announces
Discovered Resource of 0.5 — 1.1 Billion Barrels Gross from Recent Exploration Activity with
75 Percent of Prospective Acreage Yet to Be Drilled (July 16, 2018), available at
http://static.conocophillips.com/files/resources/nr-corp-alaska-ops-update-final.pdf.

22 | Bureau of Land Mgmt., Supplemental Draft Environmental Impact Statement for the Willow
Master Development Plan 1 (2019).

23 Bureau of Land Mgmt., Final Environmental Impact Statement for the Willow Master
Development Plan 1 (Aug. 2020)[hereinafter Willow Final EIS].





in a ROD on October 27, 2020. As described below, the U.S. District Court vacated that
approval in August 2021.24

If approved, Willow will be a lose-lose for the American public, locking in “at least
another 30 years of fossil fuel extraction” while doing “nothing to lower gas prices in the near or
mid-term.”25 Willow’s approval would effectively disregard what President Biden has explicitly
acknowledged — that climate change is occurring and the American public is “totally
understandabl[y]” worried when “they look around and see, my god, everything is changing.”26
In the face of this crisis, Willow would single-handedly increase U.S. greenhouse gas emissions
on a scale that would undermine the Biden Administrations efforts to address climate change.2’
The draft SEIS estimates that the Willow discovery may hold upwards of 629 million barrels of
0il.2¢ Willow has capacity to produce up to 200,000 barrels of oil per day for at least 30 years,
adding 279-287 million metric tons of CO:2E to the atmosphere. As John Kerry, the U.S. Special
Presidential Envoy for Climate Change, recently explained, greenlighting projects like Willow
based on “revisionism suggesting that we need to be pumping oil like crazy” and “moving into
long term [fossil fuel] infrastructure” would be “absolutely disastrous.”2? The decision to
approve Willow in the face of the ever-intensifying global climate crisis will truly be legacy-
defining for Secretary Haaland and President Biden.

Willow will also have harmful and irreversible impacts on the Reserve and local
communities. Under ConocoPhillips’ proposal, portions of Willow’s infrastructure and many
industrial activities would be within the boundaries of the Teshekpuk Lake and Colville River
Special Areas. These Special Areas were designated because of the importance of multiple
biological resources and process at a landscape level, and are intended to protect the healthy
functioning of resources, habitat, and wildlife populations.3 As described in more detail below
many important subsistence species, such as the Teshekpuk Lake Caribou Herd, rely on these
Special Areas and other areas within and near the Willow Project area and stand to be harmed
by further habitat fragmentation.>!

24 See Sovereign Inupiat for a Living Arctic v. Bureau of Land Mgmt., 555 F. Supp. 3d 739, 805
(D. Alaska 2021).

25 EARTHIUSTICE & EVERGREEN ACTION, HOW PRESIDENT BIDEN CAN ALIGN THE FEDERAL
FOssIL FUEL PROGRAM TO DELIVER ON CLIMATE AND PUT PEOPLE OVER PROFITS 21 (2022).

26 Josh Boak, Transcript of AP Interview with President Joe Biden, AP (June 16, 2022), available
at https://apnews.com/article/biden-ap-interview-transcript-fefb405f8383c6fdb4674eef9706fd65
27 Jenny Rowland-Shea, The Biden Administration’s Easiest Climate Win Is Waiting in the
Arctic, CAP (Mar. 3, 2022), available at: https://www.americanprogress.org/article/the-biden-
administrations-easiest-climate-win-is-waiting-in-the-arctic/.

28 Bureau of Land Mgmt., Draft Supplemental Environmental Impact Statement for the Willow
Master Development Plan, at 2 (July 2021) [hereinafter Willow DSEIS].

29 John Kerry, U.S. Special Presidential Envoy for Climate Change, Comments at the 2020
TIME 100 Gala and Summit (June 7 2022), available at https://time.com/6184946/john-kerry-
2022-time100-summit/.

3022012 TAP Final EIS at 22; IAP ROD at 4.

31 Infra Legal/Policy V.E.2 (describing impacts to Special Areas).
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Two lawsuits challenged Willow’s approval and in August 2021, the U.S. District Court
vacated BLM and the U.S. Fish and Wildlife Service’s (FWS) approvals due to serious errors
and deficiencies in the agencies’ analyses under NEPA and the ESA.32 Rather than preparing a
revised draft EIS to comprehensively address the numerous flaws in its prior analysis, BLM has
prepared a supplemental EIS that attempts to narrowly address the Court’s ruling.

BLM failed to fulfill its mandate and broad authority to protect the Reserve’s
environment and people in its previous analysis of the Willow project. As the District Court
explained, BLM’s assertion that it lacked authority to limit ConocoPhillips’ activities was
“inconsistent with [the agency’s] statutory responsibility to mitigate adverse effects.”33 The
NPRPA provides that BLM “shall include or provide for such conditions, restrictions, and
prohibitions” on activities within the Reserve as it determines necessary to protect the Reserve’s
surface resources.3* The statute places no limitation or conditions on this authority. Indeed, BLM
has considerable discretion to suspend all operations on existing leases or units.*> Under the
NPRPA, BLM may suspend operations and production “in the interest of conservation of natural
resources” or to mitigate “reasonably foreseeable and significantly adverse effects on surface
resources.”*® BLM also has authority to deny or delay an application for permit to drill (APD),37
and ConocoPhillips’ leases reflect BLM’s authority to condition, restrict, or prohibit activities.*3
This authority should be acknowledged in the SEIS process and fully considered as part of the
project alternatives and mitigation measures.

BLM also did not comply with its mandate to provide maximum protection to Special
Areas in its previous process. As the District Court found, BLM improperly failed to consider
alternatives in the prior EIS that protected the values of Teshekpuk Lake Special Area (TLSA):

32 Sovereign Inupiat for a Living Arctic v. Bureau of Land Mgmt., 555 F. Supp. 3d 739, 80405
(D. Alaska 2021).

3 1d. at 769.

3442 U.S.C. § 6506a(b) (emphasis added).

35 1d. § 6506a(k)(2) (“The Secretary may direct or assent to the suspension of operations and
production on any lease or unit.”).

3643 C.F.R. § 3135.2(a)(1), (3).

371d. § 3162.3-1(h)(2) (BLM has authority to “[r]eturn the application and advise the applicant
for the reasons for disapproval”); id. § 3162.3-1(h)(3) (stating that BLM can respond to an APD
by advising the applicant of the reasons why final action will be delayed along with the date such
final action can be expected); see also N. Alaska Evtl. Ctr. v. Kempthorne, 457 F.3d 969, 976
(9th Cir. 2006) (assuming government could deny a specific application altogether if adequate
mitigation measures are not available).

38 See U.S. Department of the Interior, Offer to Lease and Lease for Oil and Gas, Form 3100-11
(Oct. 2008) § 6 (BLM can require additional reasonable mitigation measures as conditions of
approval to “minimize[] adverse impacts to the land, air, and water, to cultural biological, visual,
and other resources, and to other land uses or users”); id. § 4 (“Lessor reserves the right to
specify rates of development and production in the public interest.”).





The TLSA is not “only an administrative boundary.” Congress specifically
directed the agency to ensure that oil and gas activity in the TLSA “be conducted
in a manner which will assure the maximum protection of such surface values to
the extent consistent with the requirements of this Act for the exploration of the
reserve.” The EIS’s assertion that Project impacts may not “necessarily be greater
within the TLSA than they would outside the TLSA” entirely distorts this
Congressional directive.3?

The Court then held that because “BLM failed to consider the statutory directive that
‘maximum protection’ be given to surface values within the TLSA, it acted contrary to law.”40
BLM is also obligated to ensure the Colville River Special Area is provided with maximum
protections. There was a lack of site-specific baseline and other information about
ConocoPhillips’ proposed Colville River crossing as part of the prior approval process, including
if there will be grounded ice at the time of the crossing, if there will be free-water pockets, how
large those pockets will be, and the extent to which the area may be used by overwintering fish.
BLM needs to obtain additional information about that proposal and ensure that the area is
adequately protected. BLM must ensure that any potential new approvals of the Willow project
will provide for maximum protection of these Special Areas (as discussed below) and other
surface resources consistent with the NPRPA.

The District Court also found that FWS’s consultation and approvals for Willow violated
the ESA in several important respects that must be rectified. In consulting on impacts to polar
bears, FWS improperly relied on future mitigation measures enacted under the Marine Mammal
Protection Act (MMPA) in making its no-jeopardy and no-adverse-habitat modification
determinations;* FWS arbitrarily quantified non-lethal take of bears from disturbance to be zero,
despite finding that disturbance could result in “biologically significant” impacts;*? the incidental
take statement for the project failed to authorize take by hazing that was reasonably certain to
occur, and FWS impermissibly conflated Willow’s ESA take authorization with the MMPA
process.*3

The Court’s decision creates an obligation and opportunity for BLM to fully reconsider
Willow. Any assessment rooted in science “will make clear that the project as proposed poses
unacceptable risks” for the western Arctic’s wildlife and habitat and the climate.* More
fundamentally, Willow is contrary to the action necessary to address the climate emergency and
is inconsistent with this administration’s priorities and policy commitments. It should not be
approved.

39 Sovereign Inupiat for a Living Arctic v. Bureau of Land Mgmt., 555 F. Supp. 3d 739, 769 (D.
Alaska 2021)

40 1d. at 770.

41 Id. at 800-01.

42 Id. at 802.

43 Id. at 803.

44 EARTHJUSTICE & EVERGREEN ACTION, HOW PRESIDENT BIDEN CAN ALIGN THE FEDERAL
FOsSIL FUEL PROGRAM TO DELIVER ON CLIMATE AND PUT PEOPLE OVER PROFITS (2022) at 21.
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BLM’S DRAFT EIS IS LEGALLY DEFICIENT AND CONTRAVENES AGENCY POLICY.%4

Our organizations are deeply concerned about the direct, indirect, and cumulative effects
of the proposed project. ConocoPhillips’ proposal will cause a large, undeveloped area to
become industrialized and will disturb wildlife, destroy wetlands, and permanently alter rural
lifestyles dependent on traditional food resources like fish and caribou. BLM failed to consider
the potentially significant negative environmental impacts of this project and has not included a
sufficient range of mitigation measures. As the lead agency, BLM must ensure this process
complies with NEPA, the Federal Land Policy and Management Act (FLPMA), the ESA, and the
legal and permitting requirements of its cooperating agencies. Its actions to date still fail to
satisfy its legal requirements.

The DSEIS is unclear regarding the NEPA regulations that it is applying to the Willow
project. It describes that the Council for Environmental Quality promulgated a first phase of
revisions to regulations that took effect in 2020.46 However, as groups described in scoping
comments, BLM must make clear that it will apply the same level of NEPA analysis as required
under the 1978 NEPA regulations in effect prior to the Council for Environmental Quality’s
September 2020 revisions. The 2020 regulations state that “[a]n agency may apply the
regulations in this subchapter to ongoing activities and environmental documents begun before
September 14, 2020.47 As a supplement to the Willow EIS that was undisputedly subject to the
1978 regulations, this supplemental process qualifies as an “ongoing activity.” Consistent with
direction in Secretarial Order No. 3399 and because of ongoing CEQ rulemaking to restore the
regulatory provisions modified in 2020, BLM should apply the level of NEPA analysis required
under the 1978 regulations and expressly state that it is doing so in the DSEIS. The comments
below largely cite to the 1978 regulations, and attempt to cite the first phase of revisions to the
2020 regulations where applicable.

The comments below highlight a number of legal, technical and policy shortcomings with
BLM and its cooperating agencies’ consideration of Willow. We have also submitted studies
cited in this letter to become part of the record.*® BLM must consider these in reviewing our
comments. Approval of Willow is contrary to our nation’s climate, biodiversity, and social
justice policies. Moreover, we are deeply concerned that BLM’s process is hindering public
participation and fails to comply with NEPA, and that the current EIS process may also violate a
number of other laws which BLM and its cooperating agencies must comply with in issuing any
project approvals.

1. WILLOW IS CONTRARY TO OUR NATION’S CLIMATE GOALS AND IMPERATIVES.

The world, and especially the Arctic, cannot afford the greenhouse gas emissions that
will result from burning the more-than-600 million barrels of oil Willow would produce.

45 Hereinafter “Legal/Policy.”

46 1 DSEIS at 1.

4740 C.F.R. § 1506.13 (2020).

48 Trustees for Alaska submitted the documents referenced in this letter via USB drive for
inclusion in the administrative record.
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Overwhelming evidence demonstrates we are in a climate crisis caused largely by the burning of
fossil fuels.# This is not a hypothetical, future catastrophe. It is happening now, causing
devastating heatwaves, fires, and floods, among many other critical problems, around the
world.3% Without significant, rapid emissions reductions, continued warming beyond 1.5 degrees
Celsius will result in catastrophic damage around the world and within the Reserve.3! Unlike the
national policy in place when Willow was approved, the Biden administration recognizes the
scientific consensus regarding climate change and has prioritized addressing this emergency, as
described below. In this context, approving Willow would be contrary both to the science, which
clearly demonstrates there is no room for developing and burning new sources of fossil fuels, and
to this administration’s promises to take urgent action consistent with that science to lead the
world in transitioning away from fossil fuels.32 BLM can and should reach a decision that is in
accordance with the science, the federal government’s commitment to respond to the climate
crisis, and, importantly, the agency’s statutory authority to conserve resources in the Reserve by
selecting the no action alternative.

Approving the Willow project, or any new Arctic oil development, is inconsistent with
the demonstrated need to swiftly transition away from fossil fuel use. There is little, and rapidly
diminishing, space in the global carbon budget for new fossil fuel infrastructure and extraction if
we are to avoid catastrophic damage from climate change.3? Instead, new fossil fuel exploration,
production, and infrastructure projects need to be halted and much existing production phased
out to meet the Paris Agreement climate targets to limit warming to 1.5 degrees Celsius and
avoid catastrophic climate damages, including in the Reserve.>* Indeed, the carbon emissions
that would be released from burning the fossil fuel reserves from the world’s currently operating
oil and gas fields and coal mines would fully exhaust and exceed the carbon budget consistent
with staying below 1.5°C.>°

Halting new fossil fuel production and rapidly phasing out existing production on federal
public lands must play an important part in meeting climate goals. In 2018, the U.S. Geological
Survey and the Department of the Interior estimated that carbon emissions released from
extraction and end-use combustion of fossil fuels produced on federal lands alone accounted for

49 Infra Scope Deficiencies 11.A.

30 [d.

SHd.

21d.

33 D. Tong et al., Committed emissions from existing energy infrastructure jeopardize 1.5 °C
climate target, 572 NATURE 373 (Aug. 2019) (Tong et al. 2019).

4 1d.

33 Oil Change International, The Sky’s Limit: Why the Paris Climate Goals Require a Managed
Decline of Fossil Fuel Production at 17 & 19, Tbl. 3 (Sept. 2016) (Oil Change International
2016). According to this analysis, the CO2 emissions from developed reserves in existing and
under-construction global oil and gas fields and existing coal mines are estimated at 942 GtCOa,
which vastly exceeds the IPCC-estimated 1.5°C-compatible carbon budget of 420 GtCO2to 570
GtCOz2 (66% probability). IPCC, Global Warming of 1.5 Degrees, Summary for Policy Makers at
12 (2018) (IPCC 2018).
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approximately one quarter of total U.S. carbon emissions during 2005 to 2014.5¢ A 2015 analysis
of U.S. fossil fuel resources shows that the potential carbon emissions from already leased fossil
fuel resources on U.S. federal lands would essentially exhaust the remaining U.S. carbon budget
consistent with even a 2°C target.>’ The production horizons for already leased federal fossil
fuels extend decades past the dates by which carbon budgets consistent with 1.5°C or 2.0°C will
be exhausted at current emissions levels. *® Moreover, the largest annual increases in global oil
and gas production over the next decade are projected to occur in the U.S.>® Based on a 1.5°C
IPCC pathway, U.S. production alone would exhaust nearly 50 percent of the world’s total
allowance for oil and gas by 2030 and exhaust more than 90 percent by 2050.60

Developing new oilfields in the Arctic is especially incompatible with a transition away
from fossil fuels on the short timeframe necessary to avoid catastrophic climate change. Oil and
gas production requires investments in capital-intensive, high-carbon fuel infrastructure that
resists being shut down and locks in long-term fuel supplies, making it more difficult and
expensive to later shift to a low-carbon pathway and reach greenhouse gas targets.®! That is
especially true for development in the Arctic, where constructing the infrastructure necessary to
produce and transport oil is difficult and expensive. Willow would produce oil for more than 30
years into the future — past the time by which the United States has committed to reaching
carbon neutrality®> — undermining the implementation of national and global goals for moving
swiftly away from dependence on carbon-based fuels. Rather than developing new sources of
fossil fuel, the U.S. must focus its resources and technology on rapidly phasing out oil and gas
extraction while investing in a just transition for affected workers and communities currently
living on the front lines of the fossil fuel industry and its pollution.®

36 Nathan Ratledge et al., Emissions from fossil fuels produced on US federal lands and waters
present opportunities for climate mitigation at 2, Climatic Change (Mar. 14, 2022); M. D. Merrill
et al., Federal Lands Greenhouse Gas Emissions and Sequestration in the United States:
Estimates for 2005—14; U.S. Geological Survey Scientific Investigations Report 2018-5131 at 8
(2018).

57 Ecoshift Consulting et al., The Potential Greenhouse Gas Emissions of U.S. Federal Fossil
Fuels, prepared for Center for Biological Diversity & Friends of the Earth (2015).

8 D. Mulvaney et al., Over-Leased: How Production Horizons of Already Leased Federal Fossil
Fuels Outlast Global Carbon Budgets at 5 (July 2016).

59 P. Achakulwisut & P. Erickson, Trends in fossil fuel extraction: Implications for a shared
effort to align global fossil fuel production with climate limits, Stockholm Environment Institute
working paper (Apr. 2021).

0 Oil Change International, Drilling Towards Disaster: Why U.S. Oil and Gas Expansion Is
Incompatible with Climate Limits at 6 (Jan. 2019) (Oil Change International 2019).

61 Id. at 13.

62 Executive Order 14057: Catalyzing Clean Energy Industries and Jobs through Federal
Sustainability, 86 Fed. Reg. 70935, 70935 (Dec. 8, 2021).

63 G. Piggot et al., Realizing a just and equitable transition away from fossil fuels, Stockholm
Environment Institute discussion brief (Jan. 2019).
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The Biden administration has recognized the climate imperative and committed the
government to taking decisive action. As President Biden stated at the United Nations climate
summit in Glasgow, we are at an “inflection point” in the fight against climate change and have
only a “brief window” to act.® Executive Order 14008 recognizes that acting to address the
climate crisis is “more necessary and urgent than ever.”®

The scientific community has made clear that the scale and speed of necessary
action is greater than previously believed. There is little time left to avoid setting
the world on a dangerous, potentially catastrophic, climate trajectory.
Responding to the climate crisis will require both significant short-term global
reductions in greenhouse gas emissions and net-zero global emissions by mid-
century or before. %

Executive Order 14008 also establishes national policy that places the climate crisis “at
the center of United States foreign policy and national security.”®’

The U.S. has committed to reduce greenhouse gas (GHG) emissions by 5052 percent
below 2005 levels in 2030, and to reach net-zero emissions by 2050.6° President Biden has
ordered all agencies “to immediately commence work to confront the climate crisis,”’® and
committed to deploying the “full capacity” of agencies “to implement a Government-wide
approach” to combat the climate crisis.”! This approach includes a “reconsideration of Federal
oil and gas permitting . . . practices.”’> BLM has substantial capacity and a legal obligation to
contribute to this government-wide effort by managing the Reserve to safeguard its resources
and the communities who rely on them from the ravaging impacts of climate disruption, which
will also support climate resilience and not undermine efforts to limit emissions.

Approving the Willow project would undermine urgently needed efforts to speed the
transition away from fossil fuels and would be inconsistent with the administration’s priorities
and commitments. Given the significance of the Willow Project’s GHG emissions on the

64 M. Chalfant & R. Frazin, Biden warns of ‘existential’ climate threat at Glasgow summit, THE
HiLL (Nov. 1, 2021), https://thehill.com/policy/energy-environment/579403-biden-calls-for-
collective-action-at-glasgow-climate-summit?rl=1.

65 Executive Order 14008: Tackling the Climate Crisis at Home and Abroad, 86 Fed. Reg. 7619,
7619 (Feb. 1, 2021).

66 Id.

67 1d.

%8 The United States of America Nationally Determined Contribution, Reducing Greenhouse
Gases in the United States: A 2030 Emissions Target at 1 (undated).

% Executive Order 14057: Catalyzing Clean Energy Industries and Jobs Through Federal
Sustainability, 86 Fed. Reg. at 70935 (Dec. 8, 2021).

70 Executive Order 13990: Protecting Public Health and the Environment and Restoring Science
to Tackle the Climate Crisis, 86 Fed. Reg. 7037, 7037 (Jan. 20, 2021).

"1 Executive Order 14008: Tackling the Climate Crisis at Home and Abroad, 86 Fed. Reg. 7619,
7622 (Jan. 27, 2021).

2 1d. at 7624.
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Reserve itself in the context of the worsening climate crisis, and the administration’s
commitments to respond to that crisis, BLM should select the no action alternative. This choice
would be consistent with BLM’s broad management authority and obligations in the Reserve,”
and would be consistent with this administration’s commitments to address the climate crisis.

I1I. WILLOW IS CONTRARY TO THIS ADMINISTRATION’S BIODIVERSITY AND SOCIAL
JUSTICE POLICIES.

On his first day in office, just hours after being sworn in, President Biden issued
Executive Order 13990, Protecting Public Health and the Environment and Restoring Science to
Tackle the Climate Crisis.”* The Executive Order committed the Administration to “promote and
protect public health and the environment; and conserve our national treasures and monuments,
places that secure our national memory” as well as to “advance environmental justice.””> In
doing so, the President explained that decisions “must be guided by the best science and be
protected by processes that ensure the integrity of Federal decision-making.”7¢ The President
then announced his policy:

It is, therefore, the policy of my Administration to listen to the science; to
improve public health and protect our environment; to ensure access to clean air
and water; to limit exposure to dangerous chemicals and pesticides; to hold
polluters accountable, including those who disproportionately harm communities
of color and low-income communities; to reduce greenhouse gas emissions; to
bolster resilience to the impacts of climate change; to restore and expand our
national treasures and monuments; and to prioritize both environmental justice
and the creation of the well-paying union jobs necessary to deliver on these
goals.”’

The President included a list of actions that agency leaders should review to “determine
consistency” with his Order, which included the Willow Project.”® Neither BLM nor the
Department of the Interior has made public the Secretary of the Interior’s review of the Willow
Project directed by the President.

73 Supra Legal/Policy V.E.1

74 Executive Order 13990, Protecting Public Health and the Environment and Restoring Science
to Tackle the Climate Crisis, sec. 1, available at: https://www.whitehouse.gov/briefing-
room/presidential-actions/2021/01/20/executive-order-protecting-public-health-and-
environment-and-restoring-science-to-tackle-climate-crisis/.

75 1d.

76 Id.

71d.

8 Fact Sheet: List of Agency Actions for Review (Jan. 20, 2021), available at:
https://www.whitehouse.gov/briefing-room/statements-releases/2021/01/20/fact-sheet-list-of-
agency-actions-for-reviewy/.
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Within a week of taking office, President Biden signed another executive order that
announced his commitment to protecting 30% of U.S. land and water — over 720 million acres
— by 2030:

Conserving Our Nation’s Lands and Waters. (a) The Secretary of the Interior, in
consultation with the Secretary of Agriculture, the Secretary of Commerce, the
Chair of the Council on Environmental Quality, and the heads of other relevant
agencies, shall submit a report to the Task Force within 90 days of the date of this
order recommending steps that the United States should take, working with State,
local, Tribal, and territorial governments, agricultural and forest landowners,
fishermen, and other key stakeholders, to achieve the goal of conserving at least
30 percent of our lands and waters by 2030.7°

President Biden also made a commitment to environmental and economic justice in that
same executive order, stating:

To secure an equitable economic future, the United States must ensure that
environmental and economic justice are key considerations in how we

govern. That means investing and building a clean energy economy that creates
well-paying union jobs, turning disadvantaged communities — historically
marginalized and overburdened — into healthy, thriving communities, and
undertaking robust actions to mitigate climate change while preparing for the
impacts of climate change across rural, urban, and Tribal areas. Agencies shall
make achieving environmental justice part of their missions by developing
programs, policies, and activities to address the disproportionately high and
adverse human health, environmental, climate-related and other cumulative
impacts on disadvantaged communities, as well as the accompanying economic
challenges of such impacts. It is therefore the policy of my Administration to
secure environmental justice and spur economic opportunity for disadvantaged
communities that have been historically marginalized and overburdened by
pollution and underinvestment in housing, transportation, water and wastewater
infrastructure, and health care.80

In early April, 2021, Secretary Haaland issued Order No. 3399, “prioritiz[ing] action on
climate change.”8! That order was issued in response to Executive Orders 13990 and 14008 and
established a Departmental Climate Task Force, the purpose of which is to “develop a strategy to
reduce climate pollution; improved and increase adaptation and resilience to the impacts of

79 Executive Order 14008, Tackling the Climate Crisis at Home and Abroad, § 216 (Jan. 27,
2021), available at: https://www.whitehouse.gov/briefing-room/presidential-
actions/2021/01/27/executive-order-on-tackling-the-climate-crisis-at-home-and-abroad/.

80 Id. § 219.

81 Secretary of the Interior, Order No. 3399 (Apr. 16, 2021), available at:
https://www.doi.gov/sites/doi.gov/files/elips/documents/s0-3399-508 0.pdf.
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climate change; address current and historic environmental injustice; protect public health; and
conserve Department-managed lands.”$2

On May 6, 2021, Interior, in conjunction with other resource management agencies and
departments, published Conserving and Restoring America the Beautiful, a preliminary report
about the “30 by 30 plan.”?3 The report recognized that “[t]his challenge is the first-ever national
goal for the stewardship of nature in America.”3* The report recognized eight key principles to
achieve the goal of 30 by 30, including “Conserv[ing] America’s Lands and Waters for the
benefit of All People,” “Honor[ing] Tribal Sovereignty and Support[ing] the Priorities of Tribal
Nations,” and “Us[ing] Science as a Guide.”35 The report concluded by recognizing:

The President’s goal of conserving 30 percent of America’s lands and waters by
2030 is more than a number — it is a challenge to build on the nation’s best
conservation traditions, to be faithful to principles that reflect the country’s
values, and to improve the quality of American’s lives — now and for decades to
come.86

Collectively, these Presidential and Secretarial actions evidence an incredibly strong
commitment to combating climate change, listening to science, addressing environmental justice,
and conserving and restoring the health and productivity of our nation’s lands and waters.

Permitting Willow — with its proposed spiderweb of gravel roads, pads, airports, ice
roads and bridges, massive central processing facility, gravel mines, and its function as a catalyst
to further westward development in the Reserve — is plainly inconsistent with the
Administration’s and Department’s goals. Willow accelerates climate change, perpetuates
environmental injustice, and harms biodiversity in the northeastern Reserve and across Arctic
Alaska. BLM must acknowledge this and endeavor to explain how the agency can still permit
Willow, in conflict with the President’s goals and Department’s commitments.

I11. BLM’S PROCESS IS HINDERING PUBLIC PARTICIPATION.

We are greatly concerned that BLM’s process has not been transparent, nor is the timing
of the process appropriate. It is still not clear what approvals BLM intends to authorize via this
EIS, and what decisions and authorizations will be subject to future NEPA and permitting
processes, if any. Also, BLM and other agencies with permitting authority need to fully analyze
this massive project and should not truncate either their analysis by artificially limiting it to the
issues the District Court ruled unlawful or the timeframe necessary for the analysis and public
outreach. BLM has eschewed vital components of an open and transparent process by narrowly

82 Id. at 2.

83 U.S. Departments of the Interior, Agriculture and Commerce, and the White House Council on
Environmental Quality, Conserving and Restoring America the Beautiful (May 6, 2021),
available at: https://www.doi.gov/sites/doi.gov/files/report-conserving-and-restoring-america-
the-beautiful-2021.pdf.

84 Id. at 10.

85 Id. at 14-15.

86 Id. at 22.
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supplementing its analysis rather than fully revising the deficient analysis in the draft EIS, failing
to hold a formal scoping period, and failing to provide adequate time for impacted communities
and the public to comment.

A. BLM Must Ensure Meaningful Opportunities for Public Engagement and
Should Not Proceed on a Timeline Dictated by the Project Applicant or
Politicians.

As discussed throughout, BLM’s NEPA process for Willow to date has been rushed and
has not provided for meaningful public involvement.8” BLM’s DSEIS process has been similarly
truncated. In proceeding without a formal scoping period, BLM skipped a valuable opportunity
to seek input from affected communities, Tribes, and interested parties, such as by holding public
hearings in affected communities to allow stakeholders to share concerns more openly and ask
BLM questions about its process.

Despite receiving requests for an extension of the comment period from Commenters, the
City of Nuigsut, the Native Village of Nuigsut, and others, BLM denied these reasonable
requests for an extension. It is particularly troubling that Nuigsut’s mayor and the city’s attorney
testified during BLM’s August 8 virtual hearing that BLM had officially informed the
community that a 30-day extension, through September 30, would be granted given the need for
the community to engage in subsistence harvesting activities during the month of August.
However, BLM appears to have reneged on that extension after the fact, causing confusion and
creating travel and meeting participation problems for the community.® The manner in which
the administration and ConocoPhillips are operating suppresses the public’s ability to review and
engage in the evaluation of this project, contrary to NEPA. Such behavior rivals even the Trump
administration’s disrespectful approach to coordinating with tribes and affected communities. In
sum, BLM’s rejection of reasonable requests to extend the comment period with the singular
goal of allowing ConocoPhillips to begin operations this winter is contrary to law and policy.

Additional time would have allowed communities engaged in subsistence activities
during the summer and fall to respond to the proposal and to review the many documents BLM
is relying on for its analysis. Public participation is a core purpose of NEPA and BLM must
ensure adequate time and opportunity to engage the public in each step of this process.®” A 45-
day comment period during the summer on the SEIS is insufficient to meet BLM’s NEPA
obligations to provide robust participation by the interested public, given the sensitive resources,
the complexity of the issues and analysis required, and the timing of the proposal review.*

We are concerned that BLM is rushing this review period to achieve the goal of issuing a
Final EIS and ROD prior to this winter’s North Slope construction season, at the expense of the

87 See e.g. supra Overview III.

8 Adam Federman, Interior Department backtracks on public comment period for Willow
Project, GRIST (Aug. 10, 2022), available at https://grist.org/politics/interior-department-
backtracks-on-public-comment-period-for-willow-project/.

8940 C.F.R. §§ 1500.2(d), 1506.6.

9 Jd. § 1503.1(a)(4).
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public and a thorough analysis.?! In particular, Senator Lisa Murkowski has made clear that she
is pushing the agency to come to a decision on an expedited timeframe®? and urged the
administration to limit the public comment period.®3 Interior’s denial of Nuiqsut’s and others’
extension requests appears to be an attempt to placate Senator Murkowski’s political agenda and
rather than addressing the public’s need for additional time to understand and comment on this
massive project. In addition, political cries from Senator Murkowski and ConocoPhillips to keep
a truncated comment period since there have been other, prior comment periods®* ignore the fact
that the public has not yet had an opportunity to weigh in on these new, voluminous documents.
It also ignores that, despite those prior public comment opportunities, the previous decision was
thrown out by the federal court as contrary to law and the public needs additional time to
understand and carefully evaluate the adequacy of the revisions in this new supplement.

Rushing the analysis and public review is not consistent with BLM’s obligations when
considering a project as important and massive as the Willow Project. The rushed NEPA process
is also concerning because BLM is pushing forward before receiving basic permit applications.
ConocoPhillips has yet to reapply for the right-of-way permits or applications for permits to drill
that were vacated by the U.S. District Court. It makes no sense for BLM to proceed with a NEPA
process when it does not have the necessary permit applications. Moreover, the fact that no
permit applications have been received render BLM’s blanket refusal to delay project permitting
arbitrary.?’ The Court’s order vacating ConocoPhillips’ permits did not order the agency to rush
ahead to reapprove the project; to the extent BLM has represented that it must work on this EIS
to respond to the Court’s remand, such assertions are incorrect factually and as a matter of law.
We are unaware of any authority mandating BLM proceed in this manner, rushing forward with
an environmental review of permits that ConocoPhillips has not even applied for, nor does BLM

°1 For example, in March, Ben Stevens said of BLM, "They’re working to get it to completion
and they’re on the timeline, working with us on our timelines, we want the timeline for the
record of decision to be done by the end of this year so we can have a construction cycle in 2223
winter and to begin it. . .” 46:35. Energy Task Force - March 1, 2022 - ConocoPhillips Alaska
North Slope and Willow Project Update, https://www.youtube.com/watch?v=djmsmvobkrs.

92 U.S. Senator Lisa Murkowski, Press Release, July 14, 2022 available at
https://www.murkowski.senate.gov/press/release/alaskans-voice-strong-support-for-willow-
project (“I will continue to hold [the Administration] accountable to their commitment to see this
additional environmental review through so that construction can begin this winter.”).

93 Letter from Sen. Lisa Murkowski & Sen. Dan Sullivan to Sec’y Deb Haaland (July 15, 2022),
available at https://www.murkowski.senate.gov/imo/media/doc/7.15.22%?20-
%20Alaska%?20Delegation%20L etter%20t0%20Secretary%20Haaland%20re.%20Willow%20S
EIS%20(003).pdf.

9 Id.

95 “BLM is obligated to approve development of leases in some form, and although BLM may
put stipulations and mitigation measures in place to reduce impacts, BLM is required by the
NPRPA to administer an “expeditious” program of oil and gas leasing (42 USC 6506a(a)) and
may not deny development. BLM must process permits for development as it receives them and
delaying permitting of the entire Project for an arbitrary length of time could make the entire
Project uneconomic.” 5 DSEIS, App. D.1 at 38.
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cite any provision of law or regulation mandating or even allowing this approach. BLM should
stop the supplemental NEPA process until ConocoPhillips submits new applications. This will
also ensure that the agency is evaluating the project that the proponent is actually proposing as
opposed to project concepts that may shift in the future.

B. BLM and the Corps Need to Increase Transparency in Their Processes and
Clarify the Nature of Their Decisions.

As an initial matter, BLM’s process lacks transparency due to the agency’s decision to
obfuscate its selection of a preferred alternative — Alternative E — in the draft SEIS. BLM
identified Alternative E in its biological assessment to FWS, seeking to consult on it as the
agency’s preferred alternative. The language in states in relevant part: “[t]his BA describes the
BLM’s preferred alternative and preferred module delivery option... this BA reflects the
following changes to the proposed action...[description of alternative E].””).?6 NEPA’s
regulations make plain that “the draft environmental impact statement should identify the
bureau’s preferred alternative or alternatives, if one or more exists.”?’” Moreover, an initial
version of the draft SEIS posted to BLM’s ePlanning website expressly identified Alternative E
as BLM’s preferred alternative; this version was abruptly switched the same day with no
explanation, with the preferred alternative language removed. Because BLM identified a
preferred alternative, it was obligated under NEPA to make that preference clear in the draft
SEIS. Its failure to do so violates NEPA and raises serious questions about why the agency
would take such steps to suppress information regarding its selection of a preferred alternative.

By rushing to proceed with a supplemental EIS, BLM has not addressed confusion
surrounding the scope of its analysis. As groups noted in previous comments, BLM has not made
it clear what the agency is actually approving through the Master Development Plan process. The
draft SEIS states:

BLM and other authorizing cooperating agencies will, in their respective ROD(s), decide
whether to approve the Willow MDP and the associated issuance of permits and rights-
of-way for the construction of the development plan, in whole or in part, based on the
analysis contained in this Supplemental EIS. The ROD(s) associated with this
Supplemental EIS will not constitute the final approval for all actions, such as approval
for subsequent individual applications for permits to drill and rights-of-way associated
with the Proposed Action.?®

It is inappropriate for BLM to proceed with a supplemental analysis without explaining
what the agency is actually considering and potentially approving. The status of the Corps’ 404
permit is likewise unclear. It is inappropriate for the Corps to leave its original decision intact in
light of the changes and other revisions occurring to the underlying NEPA analysis and
consideration of this project. BLM and the Corps must be clear and transparent about what future
authorizations and associated analyses it believes will be necessary — for its own analysis and

% Bureau of Land Mgmt., Biological Assessment for the Willow Master Development Plan
Submitted to the U.S. Fish and Wildlife Service at 1, 3 (June 2022).

9743 C.F.R. § 46.425.

%8 1 DSEIS at 3.
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that of its cooperating agencies — so that the public can comment on the sufficiency of the
agency’s approach.

BLM cannot predetermine that future applications associated with Willow will be
sufficiently analyzed before applications are submitted, or presume that no new circumstances or
information will arise in the interim, such that approving future applications now would be
appropriate. The DSEIS obfuscates what the true purpose of the Willow MDP process is, given
the agency states in the DSEIS that it is not meant to issue permit approvals.®® The document
states that through this process, BLM and cooperating agencies would “decide whether to
approve subsequent individual applications for permits to drill and rights-of-way” for Willow. 100
This in essence appears to admit that BLM is making a decision now to approve permits later
without having the actual permit applications in hand. BLM must be transparent about this
process and clearly describe the agency’s future intent and why the agency is not simply
requiring the submission and review of the permit applications as part of the current process.

BLM must also identify the source of its authority to issue an EIS for such a “master
development plan” absent any permit applications, as no such authority is apparent under
applicable statutes and regulations.

IV. BLM’S DRAFT SEIS FAILS TO COMPLY WITH NEPA.

NEPA is “our basic national charter for protection of the environment.”!”! NEPA’s
analysis and disclosure goals are two-fold: (1) to ensure informed agency decision making, and
(2) to ensure public involvement.'°2 NEPA requires that federal agencies prepare a detailed EIS
for any major Federal action that may significantly affect the quality of the human
environment.'% By focusing the agency’s attention on the environmental consequences of its
proposed action, NEPA “ensures that important effects will not be overlooked or underestimated
only to be discovered after resources have been committed or the die otherwise cast.”!** NEPA
“is not designed to postpone analysis of an environmental consequence to the last possible
moment;” it is “designed to require such analysis as soon as it can reasonably be done.”!%

BLM’s draft SEIS still fails to comply with NEPA in multiple respects. Indeed, the draft
SEIS is so deficient that BLM must revise and re-release it for public comment. BLM fails to
consider a reasonable range of alternatives, fails to acknowledge and address the considerable
missing information, fails to take a hard look at the project’s impacts, and fails to properly
evaluate mitigation measures.

9 Id.

100 7.

10140 C.F.R. § 1500.1(a).

102 Robertson v. Methow Valley Citizen Council, 490 U.S. 332, 349 (1989).
10342 U.S.C. § 4332; 40 C.F.R. § 1508.18(b)(4).

104 See Marsh v. Or. Nat. Res. Council, 490 U.S. 360, 371 (1989).

105 Kern v. U.S. Bureau of Land Mgmt., 284 F.3d 1062, 1072 (9th Cir. 2002).
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A. BLM Must Issue a Revised SEIS.

As an initial NEPA issue, BLM’s draft SEIS should be revised and re-released for public
comment. BLM should prepare a revised draft SEIS that re-examines the project purpose and
need and develop an appropriate range of alternatives for detailed analysis. It is troubling that
BLM is preparing a supplemental NEPA analysis instead of a new DEIS given the broad number
of legal problems with the prior Willow FEIS. The FEIS failed to adequately assess Willow’s
impacts on a number of resources, including but not limited to climate change, water resources,
wetlands, wildlife, air quality, subsistence, and public health. BLM should comprehensively
revise the Willow analysis to address the numerous flaws in its prior analysis, as identified in
public comments, as well as to consider new information and ensure that its analysis and
decision is consistent with current national policy to follow science, protect biodiversity, tackle
the climate crisis with the urgency it demands, and advance environmental justice and the
interests of Indigenous peoples. The FEIS failed to adequately assess Willow’s impacts on a
number of resources, including but not limited to climate change, water resources, wetlands,
wildlife, air quality, subsistence, and public health.

BLM’s decision to perform a narrow supplemental analysis is also inappropriate because
the original EIS, which adhered to constrained page limit set out in Secretarial Order 3355, is
deficient and warrants comprehensive revision. Application of Secretarial Order 3355 to the
DEIS resulted in less transparency, more mistakes, and missing key data. BLM should prepare a
revised draft EIS with as many pages of analysis necessary to “provide full and fair discussion of
significant environmental impacts and [to] inform decisionmakers and the public of the
reasonable alternatives which would avoid or minimize adverse impacts or enhance the quality
of the human environment.” !

To achieve NEPA’s goals, the statute requires federal agencies to “[e]ncourage and
facilitate public involvement in decisions which affect the quality of the human environment.
To help guarantee public participation and informed decisions, the language of an EIS must be
“clear,” “be written in plain language,” and presented in a way that “the public can readily
understand.”!'% It must also be “supported by evidence that the agency has made the necessary
environmental analyses.”!% “The information must be of high quality” because “[a]ccurate
scientific analysis . . . and public scrutiny are essential to implementing NEPA.”!1°

95107

In responding to public comments on a draft EIS, an agency may: (1) “[m]odify
alternatives including the proposed action;” (2) “[d]evelop and evaluate alternatives not

106 40 C.F.R. § 1502.1.

107 Id. § 1500.2(d).

108 Earth Island Inst. v. U.S. Forest Service, 442 F.3d 1147, 1160 (9th Cir. 2006); 40 C.F.R. §
1502.8; see also Or. Envtl. Council v. Kunzman, 817 F.2d 484, 493 (9th Cir. 1987) (“An EIS
must be organized and written so as to be readily understandable by governmental
decisionmakers and by interested non-professional laypersons likely to be affected by actions
taken under the EIS.”).

10940 C.F.R. § 1502.1; see also id. § 1502.8.

10 Id. § 1500.1(b).
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previously given serious consideration by the agency;” (3) “[sJupplement, improve, or modify its
analyses;” (4) “[m]ake factual corrections;” or (5) “[e]xplain why the comments do not warrant
further agency response, citing the sources, authorities, or reasons which support the agency’s
position.”!!! “If changes [in an EIS] in response to comments are minor and are confined to the
responses described in paragraphs (a)(4) and (5) of this section, agencies may write them on
errata sheets and attach them to the statement instead of rewriting the draft statement.”!!?

Conversely, non-minor changes that require modified or new alternatives or analyses
generally require revision or supplementation of the draft EIS.!!3 “If a draft statement is so
inadequate as to preclude meaningful analysis, the agency shall prepare and circulate a revised
draft of the appropriate portion.”!'# The agency must then seek public comment on the revised
draft EIS.!'> An EIS that fails to enable meaningful public review and understanding of the
agency’s proposal, methodology, and analysis of environmental consequences violates NEPA. 16
BLM’s draft SEIS will need to be revised for at least three reasons: it fails to include key
information about the project, fails to analyze a reasonable range of alternatives, and fails to take
a hard look at the direct, indirect, and cumulative impacts of the proposed project.

BLM’s draft SEIS for the Willow project contains numerous gaps in information and
analysis that seriously frustrate public review and understanding. Critically, the draft SEIS fails
to accurately analyze Willow’s significant impacts on our climate, an issue of global concern.
Certain highly significant issues that affect important resources and uses of the project area, such
as wilderness and recreation, site-specific information on the hydrology and wetlands that will be
impacted, and detailed dust control plans, are largely missing from the draft EIS. Many issues,
such as impacts to hydrology, wildlife, marine mammals, subsistence, vegetation and wetlands,
and spill risks are only partially addressed, with key elements of the draft EIS analysis missing,
incomplete, inaccurate, inconsistent with the best available science, or otherwise inadequate. As
discussed later in these comments, there are significant gaps with regard to the information
necessary for the Corps to conduct an analysis under the 404 Guidelines. Our comments address
these and numerous other serious deficiencies below. The significant and numerous information
and analytical gaps render BLM’s draft EIS ““so inadequate as to preclude meaningful analysis”

1 Jd. § 1503.4(a).

12 Jd. § 1503.4(c).

113 See id. §§ 1503.4, 1502.9(a) & (c).

14 1d. § 1502.9(a).

115 See id. §§ 1502.9(a), 1503.1(a)(4); see also California v. Block, 690 F.2d 753, 771 (9th Cir.
1982) (“Only at the stage when the draft EIS is circulated can the public and outside agencies
have the opportunity to analyze a proposal and submit comment. No such right exists upon
issuance of a final EIS.”).

116 See, e.g., California ex rel. Lockyer v. U.S. Forest Serv., 465 F. Supp. 2d 942, 948-50 (N.D.
Cal. 2006) (“incomprehensible” national monument management plan and corresponding EIS
violated NEPA where it contained conflicting and confusing statements regarding applicable
standards for management).
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and review by the public.!!” To remedy the extensive gaps in information and analysis, a revised
draft EIS is necessary.

BLM’s failure to analyze a reasonable range of alternatives also necessitates a revised
EIS. NEPA requires that an EIS analyze a range of reasonable alternatives. The analysis of
alternatives is the “heart” of an EIS.!'® An agency must “[r]igorously explore and objectively
evaluate all reasonable alternatives” to a proposed action.'!” Consistent with NEPA’s basic
policy objective to protect the environment, this includes more environmentally protective
alternatives.'?’ It also includes reasonable alternatives submitted by the public at scoping.'?!
“The existence of a viable but unexamined alternative renders an [EIS] inadequate.”!?? The
“touchstone” of the inquiry is “whether an EIS’s selection and discussion of alternatives fosters
informed decision-making and informed public participation.”!??

The draft EIS’s range of alternatives is inadequate for multiple reasons. The draft EIS
fails to meaningfully consider the No Action alternative, as required by NEPA. Further, BLM
failed to consider reasonable action alternatives that would mitigate GHG emissions, delay the
project pending a plan to manage the Reserve consistently with meeting climate targets to avoid
exceeding 1.5 degrees C, eliminate the use of modules for transporting project infrastructure,
avoid impacts in Special Areas, avoid additional airstrips, or utilize seasonal roadless drilling to
decrease impacts to important surface resources. Importantly, the new and revised alternatives
that will be necessary to remedy these significant gaps will not be “minor variation[s]” of the
existing alternatives that are “qualitatively within the spectrum of alternatives that were
discussed in the draft.”!>* To remedy the inadequate range of alternatives, a revised draft EIS is
necessary.

Finally, NEPA dictates that BLM take a “hard look™ at the environmental consequences
of a proposed action, including its direct, indirect, and cumulative effects.'?® The required hard

17 See 40 C.F.R. § 1502.9(a).

118 Id. § 1502.14.

119 Id. § 1502.14(a); see also 42 U.S.C. § 4332(2)(E) (agencies must “study, develop and
describe appropriate alternatives to recommended courses of action in any proposal which
involves unresolved conflicts concerning alternative uses of available resources”).

120 40 C.F.R. § 1500.2(¢e) (agencies must “[u]se the NEPA process to identify and assess
reasonable alternatives to proposed actions that will avoid or minimize adverse effects of these
actions upon the quality of the human environment”); see also, e.g., Kootenai Tribe of Idaho v.
Veneman, 313 F.3d 1094, 1121-22 (9th Cir. 2002) (citing cases), abrogated on other grounds by
The Wilderness Soc’y v. U.S. Forest Serv., 630 F.3d 1173, 1178-80 (9th Cir. 2011) (en banc).
121 See 40 C.F.R. §§ 1501.7, 1502.1.

122 Mont. Wilderness Ass’nv. Connell, 725 F.3d 988, 1004 (9th Cir. 2013) (quotations and
citation omitted).

123 Id. at 1005 (quotations and citation omitted).

124 Forty Most Asked Questions Concerning CEQ’s NEPA Regulations, 46 Fed. Reg. 18,026,
1,035 (Mar. 17, 1981).

125 Robertson v. Methow Valley Citizens Council, 490 U.S. 332, 348 (1989); 42 U.S.C.
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look encompasses effects that are “ecological (such as the effects on natural resources and on the
components, structures, and functioning of affected ecosystems), aesthetic, historic, cultural,
economic, social, or health, whether direct, indirect, or cumulative.”'?¢ The numerous and
significant gaps in information, analysis, and alternatives renders the draft EIS impacts analysis
invalid. As the Ninth Circuit has explained, “without establishing the baseline conditions . . .,
there is simply no way to determine what effect the proposed [action] will have on the
environment and, consequently, no way to comply with NEPA.”!?” Many other elements of the
impacts analysis are incomplete, unsupported by the best available science, or otherwise
inadequate, as explained in detail below. The deficient impacts analysis renders the draft EIS so
inadequate as to preclude meaningful review. A revised draft EIS is required.!?®

B. BLM Must Obtain Missing Information.

For the purpose of evaluating significant impacts in the EIS, if there is incomplete
information relevant to reasonably foreseeable significant adverse impacts and the information is
“essential to a reasoned choice among alternatives and the overall costs of obtaining it are not
exorbitant,” the information must be gathered and included in the EIS.129

If information essential to a reasoned choice is unavailable or if the costs of obtaining it
are exorbitant (excessive or beyond reason), BLM must make a statement to this effect in the
EIS. BLM must discuss what effect the missing information may have on the agency’s ability to
predict impacts to the particular resource. If the information relevant to reasonably foreseeable
significant adverse impacts cannot be obtained because the overall costs of obtaining it are
exorbitant or the means to obtain it are not known, the agency must include within the EIS:

1. a statement that such information is incomplete or unavailable;

a statement of the relevance of the incomplete or unavailable information to
evaluating reasonably foreseeable significant adverse impacts on the human
environment;

3. asummary of existing credible scientific evidence which is relevant to evaluating
the reasonably foreseeable significant adverse impacts on the human
environment; and

4. the agency's evaluation of such impacts based upon theoretical approaches or
research methods generally accepted in the scientific community. 30

For the purposes of this section, “reasonably foreseeable” includes impacts which have
catastrophic consequences, even if their probability of occurrence is low, provided that the

§ 4332(2)(C); 40 C.F.R. §§ 1502.16, 1508.7, 1508.8.

126 40 C.F.R. § 1508.8.

127 Half Moon Bay Fisherman’s Marketing Ass’'n v Carlucci, 857 F.2d 505, 510 (9th Cir. 1988).
128 Given the numerous significant deficiencies in the draft EIS, the standard for preparing a
supplemental draft EIS, see 40 C.F.R. § 1502.9(¢c), is far exceeded in this instance, and a revised
draft EIS is necessary.

12940 C.F.R. § 1502.22(a); see also 43 C.F.R. § 46.125.

130 40 C.F.R. § 1502.22; see also 50 Fed. Reg. 32,234 (Aug. 9, 1985).
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analysis of the impacts is supported by credible scientific evidence, is not based on pure
conjecture, and is within the rule of reason.!3! In other words, an agency is required to forecast
potentially catastrophic consequences of its actions when there is credible scientific support to
“suggest that the impact could occur as a result of the proposed action.”!32 This includes
disclosure and use of credible, available models or studies to forecast foreseeable impacts, 33
including evidence of “minority views” within the scientific community or those views which
are opposed to the views of the agency.!34

The purpose of transparency around how the agency approaches missing or incomplete
information helps “insure the professional integrity, including scientific integrity, of the
discussions and analyses” in an EIS.!35 It also ensures that the agency has necessary information
before it makes a decision, preventing the agency from acting on “incomplete information, only
to regret its decision after it is too late to correct.”13¢ “[T]he very purpose of NEPA’s
requirement that an EIS be prepared for all actions that may significantly affect the environment
is to obviate the need for [ | speculation by insuring that available data is gathered and analyzed
prior to the implementation of the proposed action.”137 Accordingly, NEPA’s missing
information regulation “clearly contemplates original research if necessary.” 138

Importantly, information required in an EIS, to fulfill section 1502.22 of CEQ’s NEPA
regulations, is part of the Environmental Consequences section of the EIS.139 Section 1502.22

13140 C.F.R. § 1502.22(b); see also Robertson v. Methow Valley Citizens Council, 490 U.S. 332,
355 (1989) (“The amended regulation thus ‘retains the duty to describe the consequences of a
remote, but potentially severe impact, but grounds the duty in evaluation of scientific opinion
rather than in the framework of a conjectural “worst case analysis.”’”) (quoting 50 Fed. Reg.
32,237).

132 National Environmental Policy Act Regulations, 50 Fed. Reg. 32,234, 32,236 (Aug. 9, 1985).
133 See, e.g., Ctr. for Biological Diversity v. Bernhardt, 982 F.3d 723, 73840 (9th Cir. 2020)
(rejecting agency’s argument that estimating or summarizing foreign oil emissions was not
possible when studies existed that provided the means to readily estimate foreign oil
consumption); Mid States Coalition for Progress v. Surface Transportation Board, 345 F.3d 520,
549-50 (8th Cir. 2003) (discussing comments that identified available computer models that
were widely used by utilities to forecast the effects of the rail project on coal consumption);
Environmental Protection Information Center v. Blackwell, 389 F. Supp. 2d 1174, 1189 (N.D.
Cal. 2004) (concluding the agency failed to apply available information about past timber sales
to take a hard look at cumulative impacts from future sales in conjunction with the timber sale at
issue).

134 50 Fed. Reg. at 32,237.

13540 C.F.R. § 1502.24.

136 Churchill County v. Norton, 276 F.3d 1060, 1072—73 (9th Cir. 2001) (quoting Blue
Mountains Biodiversity Project v. Blackwood, 161 F.3d 1208, 1216 (9th Cir. 1998)).

137 Found. for N. Am. Wild Sheep v. U.S. Dep’t of Agric., 681 F.2d 1172, 1179 (9th Cir. 1982).
138 Save Our Ecosystems v. Clark, 747 F.2d 1240, 1249 (9th Cir. 1984).

139 National Environmental Policy Act Regulations; Incomplete or Unavailable Information, 51
Fed. Reg. 15,618, 15,621 (Apr. 25, 1986) (citing 40 C.F.R. § 1502.16).
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must be read in context of NEPA’s other requirements to rigorously evaluate direct, indirect, and
cumulative impacts of proposed agency action, and to evaluate alternatives to the proposed
action and potential mitigation measures.!40 Thus, the regulation reinforces the agency’s
requirements to take a hard look at potential environmental impacts of agency action.

Further, section 1502.22’s requirement that agencies evaluate impacts based on credible
scientific evidence requires agencies to consider “a spectrum or range of impacts.”!4! Thus, the
agency is not only obligated to identify and disclose missing information but is also required to
define the scope of its impacts’ analysis in consideration of incomplete or unavailable
information. 142

If the extent of an impact is not measurable because of missing information, agencies are
still required to assess the nature of the impact to the extent feasible.'#*> And where there are
information gaps or uncertainty in available studies, models, or analyses relevant to the agency’s
analysis of impacts and reasonable alternatives, the agency is obligated to affirmatively disclose
this information.!#* This is part of the agency’s obligation to disclose and analyze missing

140 50 Fed. Reg. at 32,237; see Ctr. for Biological Diversity, 982 F.3d at 739—40 (citing the same
proposition from the 1985 Federal Register notice and explaining how section 1502.22
contributes to defining the scope of impacts agencies are required to assess).

14151 Fed. Reg. at 15,624; see also San Luis Obispo Mothers for Peace v. Nuclear Regulatory
Com’n, 449 F.3d 1016, 1034 (9th Cir. 2006) (concluding section 1502.22 does not require
agencies to consider worst-case scenario but does require them to consider full range of potential
environmental impacts).

142 San Luis Obispo Mothers for Peace, 449 F.3d at 1031-33; see also Beverly Hills Unified
School District v. Federal Transit Administration, Case No. CV 12-9861-GW(SSx), 2016 WL
4650428 at *62—63, *70 (C.D. Cal., Feb. 1, 2016).

193 Mid States Coalition for Progress, 345 F.3d at 532 (reasoning that “when the nature of the
effect is reasonably foreseeable but its extent is not, . . . the agency may not simply ignore the
effect”); see also Ctr. for Biological Diversity, 982 F.3d at 738 (“Even if the extent of emissions
resulting from increased foreign consumption is not foreseeable, the nature of the effect is,”
which “is sufficient to require estimation or explanation under NEPA.”) (citing Mid States
Coalition, 345 F.3d at 459); High Country Conservation Advocates v. United States Forest
Service, 52 F. Supp. 3d 1174, 1198 (D. Col. 2014) (concluding reasonably foreseeable effects
“must be analyzed, even if the precise extent of the effect is less certain”) (citing Mid State
Coalition, 345 F.3d at 459-50).

144 See Lands Council v. Powell, 395 F.3d 1019, 1031-32 (9th Cir. 2005) (holding the agency
violated section 1502.22 when it relied heavily on a water impact model but failed to disclose
how the model did not account for key variables related to the project’s impacts on water flow
and related systems); Cabinet Resource Group v. U.S. Fish and Wildlife Service, 465 F. Supp. 2d
1067, 1100 (D. Mont. 2006) (finding agency violated section 1502.22 when it relied on a grizzly
bear habitat study and failed to “disclose and compensate” for information about inconsistencies
with an earlier habitat study).
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information.!4> And once the agency has disclosed that information is missing or incomplete, it
remains obligated to determine the relevance of that information. 146

In informal scoping comments, we explained that BLM needed to obtain appropriate
baseline data for the project area, which was missing from the previous EIS.147 That remains the
case. BLM still has not obtained and analyzed adequate site-specific baseline information
necessary to evaluate impacts of the project. BLM has also failed to engage in reasonable
forecasting of impacts based on available or obtainable information and tools. As explained in
further detail below, BLM should obtain, among other things, missing information before
completing its analysis of the Willow Project. Such missing information includes but is not
limited to baseline data about water resources in the project area, an assessment of wetland
functions, background air quality data, information about the specific design of the Willow
project, and reliable information regarding future development that would rely on Willow as a
hub.

C. BLM’s Purpose and Need Statement Fails to Account for the Agency’s
Statutory Obligations or Administrative Policy and is Unreasonably Narrow.

BLM issued a purpose and need statement for Willow that is almost identical to the
statement that guided the agency in its failed analysis of alternatives in the 2020 EIS and ROD.
The only substantive difference between BLM’s prior statement in the 2020 EIS and the one in
the DSEIS is that the agency appropriately acknowledges that it is not “required” to conduct oil
and gas leasing and development in the Reserve.14® Yet, despite this acknowledgment, the
agency has again provided an unreasonably narrow statement of purpose and need for this
federal action, which in turn has improperly limited the scope of the alternatives BLM has
considered in the DSEIS. 149

145 See, e.g., Ctr. for Biological Diversity v. Bureau of Land Management, 422 F. Supp. 2d 1115,
1165-66 (N.D. Cal. 2006) (faulting the agency for failing to include in the EIS “any statement
that there is incomplete or unavailable information” to explain the agency’s failure to identify
endemic species in the management area).

146 40 C.F.R. § 1502.22(a); National Mining Association v. Zinke, 877 F.3d 845, 876 n.31 (9th
Cir. 2017); Montana Wilderness Ass’'n v. McAllister, 666 F.3d 549, 560—61 (9th Cir. 2011); see
also Native Village of Point Hope v. Salazar, 730 F. Supp. 2d 1009, 1018 (D. Alaska 2010)
(affirming it is the agency’s burden to determine that missing information is relevant and
essential) rev’d in part sub nom Native Village of Point Hope v. Jewell, 740 F.3d 489, 498 (9th
Cir. 2014) (concluding the agency had “reasonably concluded that the missing information from
the FEIS and SEIS [wa]s not ‘essential’ to informed decisionmaking at the lease sale stage.”);
147 See Alaska Wilderness League, et al. Comments, Re: Willow Master Development Plan
Supplemental Environmental Impact Statement at 2627 (Feb. 2, 2021) [hereinafter 2022
Informal Willow DSEIS Scoping Comments].

148 Compare 1 DSEIS at ES-1 with 1 Bureau of Land Mgmt., Draft Environmental Impact
Statement for the Willow Master Development Plan at 2 (2019) [hereinafter 2019 Willow Draft
EIS].

149 The EIS also still contains a statement that “BLM is required to conduct oil and gas leasing
and development in the NPR-A” in its screening criteria appendix, 5 DSEIS, App. D.1 at 6, as
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As it did in the 2020 EIS, BLM failed to characterize the purpose of its federal action
according to its own legal mandates, including its broad authority and obligation to condition,
restrict, and prohibit oil and gas activities as necessary to protect other resources. Instead, BLM
again deferred to the project applicant’s purpose and stated a purpose for the project that
unreasonably narrows the range of alternatives that it must consider.!3° Similarly, BLM failed to
consider the need for the federal action in light of its authority and obligations, the impending
climate crisis and predicted reduced long-term demand for fossil fuels, and the commitments and
policies of the administration directing its agencies to use the full capacity of the government to
reduce emissions to avoid the most catastrophic impacts of climate change.!5! Additionally, the
agency states that “BLM’s purpose and need for the Willow EIS, [] is to evaluate the full
development of the Willow reservoir,”132 and as a result improperly conflates its own purpose
and need with ConocoPhillips’.

NEPA’s implementing regulations provide that an environmental document must
“specify the underlying purpose and need to which the agency is responding in proposing the
alternative including the proposed action.”!53 This purpose and need inquiry is crucial for a
sufficient environmental analysis because “[t]he stated goal of a project necessarily dictates the
range of ‘reasonable’ alternatives.”!3* An agency cannot define its objectives in unreasonably
narrow terms without violating NEPA.155 An agency also cannot rely on private interests of the
project applicant to draft a narrow purpose statement that restricts the consideration of
alternatives.!3®¢ NEPA prevents federal agencies from effectively reducing the discussion of
environmentally sound alternatives to a binary choice between granting and denying an
application.!57 According to BLM’s NEPA Handbook:

The applicant’s purpose and need may provide useful background information,

well as several other statements wrongly suggesting that BLM must authorize some version of
the Willow project, e.g. 1 DSEIS at 7 (“BLM must allow access to at least some of the
subsurface resource under all of CPAI’s leases with a demonstrated development potential.”); 5
DSEIS App. D.1 at 23 (screening criteria allowing the applicant to “‘fully develop’ the targeted
oil and gas field.”).

150 See Sovereign Iiiupiat for a Living Arctic, et al. v. Bureau of Land Management, 555 F. Supp.
3d 739, 768—69 (D. Alaska 2021) (rejecting assumption underlying BLM’s purpose and need
statement—that ConocoPhillips’s leases grant it “the unfettered right to drill wherever it chooses
[and] categorically preclude BLM from considering alternative development scenarios”).

151 See Executive Order 14008, Tackling the Climate Crisis at Home and Abroad, 86 Fed. Reg.
7619, 7622 (Jan. 27, 2021).

1525 DSEIS, App. D.1 at 35.

15340 C.F.R. § 1502.13.

154 Carmel-By-The-Sea v. U.S. Dep’t of Transp., 123 F.3d 1142, 1155 (9th Cir. 1997).

155 Id.

156 Nat’l Parks & Conservation Ass’n, 606 F.3d 1058, 1072 (9th Cir. 2010).

157 See, e.g., Save Our Cumberland Mountains v. Kempthorne, 453 F. 3d 334, 345 (6th Cir.
20006).
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but this description must not be confused with the BLM purpose and need for
action. The BLM action triggers the NEPA analysis. It is the BLM purpose and
need for action that will dictate the range of alternatives and provide a basis for
the rationale for eventual selection of an alternative in a decision. 38

In addition, the agency, in fashioning the purpose and need for a project, must consider
the statutory context of the proposed action.!3* Agencies “should always consider the views of
Congress, expressed, to the extent the agency can determine them, in the agency’s statutory
authorization to act.”160 Here, there are two statutes informing the project’s purpose and need,
the NPRPA and FLPMA. 16! Together, these statutes direct the agency to, among other things:

e Include “conditions, restrictions, and prohibitions” to “mitigate reasonably

foreseeable and significantly adverse effects on surface resources”!%?;
163.

9

e Ensure “maximum protection” within Special Areas

e Protect public land values including air and atmospheric, water resource,
ecological, environmental, and scenic values, and to preserve and protect “certain
public lands in their natural condition,” and “food and habitat for fish and
wildlife”164;

e Account for “the long-term needs of future generations™'®;

b

e Prevent “permanent impairment of the productivity of the land and quality of the
environment”'%®; and

e “[T]ake any action necessary to prevent unnecessary or undue degradation of the
lands.”!®

Further, the agency should consider the purpose and need of a project in the context of
objectives directed by executive authority.!68 Executive Order 14008, makes it the policy of the

15338 BUREAU OF LAND MGMT., NATIONAL ENVIRONMENTAL POLICY ACT
HANDBOOK H-1790-1, at 35 (2008),
https://www.ntc.blm.gov/krc/uploads/366/NEPAHandbook H-1790_508.pdf.

159 See Alaska Survival v. Surface Transp. Bd., 705 F.3d 1073, 1085 (9th Cir. 2013); Nat’l Parks
& Conservation Ass’n, 606 F.3d at 1070.

160 Citizens Against Burlington, Inc. v. Busey, 938 F.2d 190, 196 (D. D.C. 1991).

161 See DSEIS, Vol. I at ES-1; see also infra Legal/Policy V.A, E. (explaining BLM’s FLPMA
and NPRPA obligations relative to Willow).

16242 U.S.C § 6506a(b).

163 Jd. § 6504(a); 43 C.F.R. § 3130.0-5(f).

16443 U.S.C. §1701(a)(8).

165 1d. § 1702(c).

166 Jd.

167 1d. § 1732(Db).

168 See, e.g., Backcountry Against Dumps v. Chu, 215 F. Supp. 3d 966, 978 (S.D. Cal. 2015)
(reasoning that NEPA and applicable executive order informed the broader considerations to be
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government to reduce climate pollution in every sector of the economy, to work towards
achieving net-zero emissions by 2050, and to make climate considerations an essential element
of the Administration’s national security planning.!6° This policy includes the United States
rejoining the Paris Agreement, which commits parties to endeavoring to limit the increase in
global average temperature to 1.5°C above pre-industrial levels.!70 These policies, along with the
national and global reality of climate change, are also creating a declining need for fossil fuels to
power our transportation needs and economy. 7!

In its purpose and need statement for the DSEIS, BLM entirely fails to include any
recognition or application of its statutory mandates to restrict oil and gas activity as it determines
necessary to protect other resources and to mitigate adverse environmental effects, making the
same error it made in approving Willow the first time.!”> BLM appears to have ignored its
statutory duty to protect surface resources or to mitigate against potentially permanent and
catastrophic consequences. For example, BLM’s purpose and need statement in no way reflects
the urgency of the climate and biodiversity crises, which are particularly observable in Alaska’s
Arctic. BLM instead drafted a purpose and need statement that emphasizes only part of the
statutory context giving BLM its authority, overlooking the agency’s statutory mandates to
weigh the impacts of development against the need to protect surface and other natural resources.

As commenters previously pointed out to the agency, the commitments made in
Executive Order 14008, and elsewhere in the Administration’s climate and energy policy,
demonstrate a significant change in national climate policy, commitments that had not been
made when Willow was approved under the prior Administration.!”3 These policy commitments
should be reflected in BLM’s purpose and need statement for Willow, but they are not. Nor does

included in the agency’s development of the project’s purpose and need); Protect our
Communities Foundation v. Jewell, Case No. 13CV575 JLS (JMA), 2014 WL 1364453 at *3—*5
(S.D. Cal., March 25, 2014) (upholding purpose and need statement that reflected “statutory,
executive, and administrative directives regarding the promotion of renewable energy on federal
lands”); Protect our Communities v. Salazar, Case. No. 12¢v2211-GPC(PCL), 2013 WL
5947137 at *4 (S.D. Cal. 2013); see also 1 DSEIS I at 4 (acknowledging the agency’s obligation
to consider applicable federal laws and executive orders); id. I at 43—44 (applying Executive
Order 13990); but see Morongo Band of Mission Indians v. F.A.A., 161 F.3d 569 (9th Cir. 1998)
(rejecting argument that agency violated executive orders by failing to consider alternatives,
because both executive orders at issue included provision stating they did not create a right to
judicial review).

169 86 Fed. Reg. at 7,619, 7,622.

170 Id. at 7,619.

171 See Defenders of Wildlife, Willow SEIS Scoping Comment at 3—4 (March 9, 2022)
(Defenders of Wildlife Scoping Comment).

172 See Sovereign Inupiat for a Living Arctic, et al., 555 F. Supp. at 768—69 (concluding the
agency’s interpretation of its authority was “inconsistent with its own statutory responsibility to
mitigate adverse effects on the surface resources”).

173 See Defenders of Wildlife Scoping Comment at 2—3.
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BLM include an analysis of the need for Willow against the backdrop of the climate crisis and
the diminishing need for new fossil fuel development projects.

By recognizing that it has only the authority, and is not required, to conduct oil and gas
leasing and development in the Reserve, BLM has implicitly agreed with commenters’ prior
analysis — that BLM has clear, statutory obligations to condition or restrict oil and gas activity
as it determines necessary to protect other resources and to mitigate adverse environmental
effects.!7 Yet, rather than consider and apply that authority in its purpose and need statement,
BLM has again uncritically deferred to ConocoPhillips’ private interest in developing its purpose
and need statement, and thereby, once again, unreasonably narrowed the range of alternatives
that were considered in the EIS.

D. BLM’s Range of Alternatives is Inadequate.

The draft SEIS fails BLM’s legal obligation — and NEPA’s core mandate — to study in
depth and disclose the environmental consequences of reasonable alternatives to the proposed
action.!”® The analysis of alternatives is the “heart” of an EIS.!”® An agency must “[r]igorously
explore and objectively evaluate all reasonable alternatives™ to a proposed action.!”” The purpose
of the alternatives requirement is to analyze a variety of impacts and present a range of choices
to the decision maker.!”® The “touchstone” of the inquiry is “whether an EIS’s selection and
discussion of alternatives fosters informed decision making and informed public
participation.”!'” Accordingly, the EIS must include an evaluation of “all reasonable
alternatives,” and provide the decision maker with a “range of alternatives” from which to
select.'®? Consistent with NEPA’s basic policy objective to protect the environment, this includes
environmentally protective alternatives.'®! It also includes reasonable alternatives submitted by
the public at scoping.'®* “The existence of a viable but unexamined alternative renders an [EIS]
inadequate.”'®® In defining what is a “reasonable” range of alternatives, NEPA requires
consideration of alternatives “that are practical or feasible” and not just “whether the proponent
or applicant likes or is itself capable of carrying out a particular alternative”; in fact, “[a]n

174 See 2022 Willow DSEIS Informal Scoping Comments at 17—18.

175 See 42 U.S.C. § 4332(2)(C)(ii1); 40 C.F.R. § 1508.1(z) (CEQ revision to the definition of
“reasonable alternatives”).

176 40 C.F.R. § 1502.14.

1771d. § 1502.14(a).

178 Id. §§ 1502.14, 1505.1(e).

179 State of Cal. v. Block, 690 F.2d 753 (9th Cir. 1982) (citation omitted).

180 40 C.F.R. §§ 1502.14(a), 1505.1(e).

181 Id. § 1500.2(e) (agencies must “[u]se the NEPA process to identify and assess reasonable
alternatives to proposed actions that will avoid or minimize adverse effects of these actions upon
the quality of the human environment”); see also, e.g., Kootenai Tribe of Idaho v. Veneman, 313
F.3d 1094, 1121-22 (9th Cir. 2002) (citing cases), abrogated on other grounds by The
Wilderness Soc’y v. U.S. Forest Serv., 630 F.3d 1173, 1178-80 (9th Cir. 2011) (en banc).

182 See 40 C.F.R. §§ 1501.7, 1502.1.

183 Mont. Wilderness Ass’nv. Connell, 725 F.3d 988, 1004 (9th Cir. 2013) (quotations and
citation omitted).
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alternative that is outside the legal jurisdiction of the lead agency must still be analyzed in the
EIS if it is reasonable.”!%*

Here, BLM should design and analyze alternatives so that they inform its decision
whether to approve ConocoPhillips’s current proposal. Consistent with NEPA regulations, the
alternatives should sharply define the significant impacts of ConocoPhillips’ proposed
development plan.!85 To do this, the alternatives should vary the development components that
cause significant effects. For example, BLM could develop alternatives that assess roadless
development, winter-only operations, and delaying or staging production until introducing more
oil into the market would be consistent with climate goals. These alternatives would sharply
define the impacts of the current proposal’s roads, year-round operations, and greenhouse gas
emissions. So designed, alternatives would highlight and bring into sharp definition the
proposal’s unacceptable impacts and alternative ways of developing oil that could reduce those
effects.

Instead, BLM failed to design and assess alternatives that fulfil this core NEPA
requirement. Rather, BLM assessed only a narrow range of action alternatives that are modest
variations of ConocoPhillips’ preferred development design. All of the action alternatives
involve essentially the same pad size and placement, the same road and/or pipeline alignments
(where an infield road is proposed), the same amount of infrastructure at the new Willow
processing facility, the use of modules delivered via barge, a new airport west of Nuigsut, two
gravel mines inside the Ublutuoch (Tigmiagsiugvik) River 0.5-mile setback; infrastructure
within the Colville River Special Area; and infrastructure inside of the Teshekpuk Lake Special
Area. BLM unreasonably limited its range of alternatives such that all of the action alternatives
are predicted to have similar impacts as ConocoPhillips’ proposed action.

Rather than meaningfully assess differences among action alternatives that BLM did
consider, BLM appears to merely parrot a conclusory statement throughout its DSEIS when
describing alternative E’s potential to reduce impacts to a wide range of resources:

If BTS construction is deferred beyond Year 7, the anticipated impacts related to
BT5 would be delayed, resulting in extended temporal impacts, although the
severity or intensity of the impacts would be lessened due to there being less
overall Project activity (i.e., other construction activity) occurring
simultaneously. 186

184 Council on Environmental Quality, Forty Most Asked Questions Concerning CEQ’s National
Environmental Policy Act Regulations, Questions 2A and 2B, available at
https://www.energy.gov/sites/prod/files/2018/06/153/G-CEQ-40Questions.pdf; see also 40
C.F.R. §§ 1502.14, 1506.2(d).

18540 C.F.R. § 1502.14 (explaining agencies must “present the environmental impacts of the
proposal and the alternatives in comparative form, thus sharply defining the issues and providing
a clear basis for choice among options by the decisionmaker and the public”).

186 1 DSEIS at 10, 49, 81, 90, 121, 138, 157, 208, 232, 246, 256, 290, 305, 319.
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Such conclusory statements do not constitute a meaningful analysis of differences among
alternatives.

Given the opportunity to reassess ConocoPhillips’ proposal anew, BLM instead has
largely adopted the alternatives analysis of the prior EIS, adding a single new alternative, and
summarily rejecting newly proposed alternatives on similar, flawed bases as the prior EIS. It is
not sufficient for BLM to simply add a single new alternative to the SEIS— the agency should
have started from scratch to fully consider reasonable alternatives that would mitigate and
protect the Reserve’s resources and values. This is particularly concerning since the new
alternative still appears to leave the door open for functionally the same level of development as
was previously proposed and authorized. The new alternative provides no guarantee that
ConocoPhillips would not ultimately come back and ask to develop BT4 or the equivalent, and
the deferral for the BT5 pad merely creates uncertainty about the scope and timing of that piece
of the development — rather than being a mitigation measure that meaningfully reduces the
impacts of ConocoPhillips’ overall proposal.

Moreover, BLM failed to identify a preferred alternative in the draft SEIS despite the
agency having identified Alternative E as its preferred alternative. “Unless another law prohibits
the expression of a preference, the draft environmental impact statement should identify the
bureau’s preferred alternative or alternatives, if one or more exists.”!87 An initial version of the
draft SEIS posted to BLM’s ePlanning website expressly identified Alternative E as BLM’s
preferred alternative; this version was abruptly switched the same day with no explanation. More
formally, BLM identified Alternative E in its biological assessment to FWS, seeking to consult
on it as the agency’s preferred alternative.!#® Because BLM identified a preferred alternative, it
was obligated under NEPA to make that preference clear in the draft SEIS. Its failure to do so
violates NEPA.

To be clear, we believe a robust analysis will demonstrate that the only alternative that is
consistent with the need to address the climate emergency and its impacts to the Reserve, protect
biodiversity, and otherwise best serve the needs of the public is the no action alternative. Given
the administration’s commitments to address these issues, BLM must thoroughly consider, and
should select, the no action alternative. The no action alternative would also avoid significant,
permanent harm to the community of Nuigsut, avoiding the myriad environmental justice, public
health, sociocultural, and subsistence impacts from Willow. As the District Court and Ninth
Circuit found, the harms to Nuigsut subsistence users from even a single season of winter
construction activities would have been significant and irreparable.!8 As discussed below, BLM
has the authority to adopt the no action alternative for Willow.

18743 C.F.R. § 46.425.

188 Bureau of Land Mgmt., Biological Assessment for the Willow Master Development Plan
Submitted to the U.S. Fish and Wildlife Service at 1, 3 (June 2022) (“This BA describes the
BLM’s preferred alternative and preferred module delivery option... this BA reflects the
following changes to the proposed action...[description of alternative E].”).

189 Sovereign Ifiupiat for a Living Arctic v. Bureau of Land Mgmt., 555 F. Supp. 3d 739, 753-54
(D. Alaska 2021); Sovereign Inupiat for a Living Arctic v. BLM, Nos. 21-35085, 21-35095, 2021

34





1. BLM improperly dismisses the no action alternative.

NEPA and Council on Environmental Quality (CEQ) regulations mandate that the agency
consider a no-action alternative in all environmental reviews.!*® The no-action alternative
provides a baseline against which the effects of the action alternatives may be measured.!*!
Groups advised BLM during scoping that BLM should closely analyze and consider a no-action
alternative in the draft SEIS, and not merely pay it lip service.!92

While BLM removed language asserting that it cannot choose the no action alternative, it
still fails to treat the alternative as a viable option. For example, the only purpose it identifies for
the alternative is “for baseline comparison.”'*> BLM also plainly states that “[a]lternative A is
included in the analysis for baseline comparison, but BLM does not have the authority to select
this alternative because CPAI’s leases are valid and provide the right to develop the oil and gas
resources therein.”194 BLM’s repeated statements that it must allow development of
economically viable oil on each lease also belie its view that selecting the no action alternative is
not a serious option. The agency’s initial release of a draft DSEIS that retained additional
statements that it could not choose the no action alternative underscores the problem further, as
does the agency’s statements regarding its limited authority to delay or restrict development
found in appendices to the EIS. BLM states that it could not delay permitting Willow because
“BLM is required by the NPRPA to administer an ‘expeditious’ program of oil and gas leasing
(42 USC 6506a(a)) and may not deny development.”!*> BLM further asserts that restrictions on
development are inconsistent with the company’s leases and “BLM may not categorically
prohibit development of other leases as a condition of the developing the Willow reservoir.
Such statements are unsupported by the language in applicable law and regulations, and
ConocoPhillips’ leases.

2196

BLM is interpreting its authority too narrowly when it comes to protecting the Reserve’s
environment and people in its analysis of the Willow project. BLM has broad authority under the

U.S. App. LEXIS 28468, at *6 (9th Cir. Feb. 13, 2021); Sovereign Iiiupiat for a Living Arctic v.
BLM, No. 3:20-cv-00290-SLG, 2021 U.S. Dist. LEXIS 22809, at *6—*9 (D. Alaska Feb. 6,
2021).

190 42 U.S.C. § 4332(2); 40 C.F.R. § 1502.14(d).

91 See Ctr. for Biological Diversity v. U.S. Dep’t of Interior, 623 F.3d 633, 642 (9th Cir. 2010)
(explaining that the no-action alternative is meant to be a baseline against which the agency
evaluates the action alternative, and rejecting a conclusion by BLM that the environmental
consequences of an action and no action alternative would be the same).

1922022 Informal Willow DSEIS Scoping Comments at 14.

193 1 DSEIS at 8.

194 8 DSEIS, App. G at 4.

1955 DSEIS at 38. To be clear, BLM’s obligation to “hold an expeditious program of competitive
leasing” is not determinative of the question presently before the agency — whether BLM should
permit the Willow Project — because the relevant legal mandates concerning the present
question are the agency’s authority to condition, restrict, or reject a development proposal.

196 I .
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Reserve’s statutory and regulatory authorities to condition, restrict, or altogether prohibit
activities and is obligated to protect the Reserve’s surface values.!®7 ConocoPhillips’ rights under
their leases are still subject to and cabined by BLM’s authority to restrict or prohibit activities.!9%
ConocoPhillips’ rights as a lessee cannot and do not limit BLM’s own statutory and regulatory
obligation to protect the Reserve’s surface resources, and ConocoPhillips has fair warning of
BLM’s authority to limit their activities on Willow, which is clear in the applicable regulations
and reiterated in the company’s leases.

The Alaska District Court made this point clear in its Willow decision. There, the court
found that BLM improperly deferred to ConocoPhillips and concluded — contrary to what BLM
argued — the agency can restrict ConocoPhillips’ Willow proposal. The Court specifically
rejected BLM’s assumption in the prior Willow EIS that ConocoPhillips’ leases grant it “the
unfettered right to drill wherever it chooses” and that BLM’s interpretation of its authority was
“inconsistent with its own statutory responsibility to mitigate adverse effects on the surface
resources.” 19 BLM should not repeat this mistake in its new decision. BLM has the authority to
adopt the no action alternative and an obligation to condition, restrict, and prohibit oil and gas
activity as necessary to protect other resources.200

Moreover, as explained further below, BLM did not conduct a site-specific analysis when
issuing ConocoPhillips’ leases under the 2013 IAP EIS.201 The 2013 TAP EIS is programmatic,
not site-specific, meaning BLM could not make an irretrievable commitment of resources when
issuing those leases. Thus, BLM cannot be precluded from selecting the no action alternative at
this site-specific stage of its NEPA analysis.

197 BLM must include or provide conditions and restrictions on oil and gas activities, and may
even prohibit activities within the Reserve, to protect the Reserve’s surface resources. 42 U.S.C.
§ 6506a(b). This includes activities on existing leases. 42 U.S.C. § 6506a(k)(2). See also 43
C.F.R. § 2361.1(a), (e)(1); see id. § 3162.3-1(h)(2).

198 BLM’s regulations provide for suspension of and gas activities on leases to mitigate
reasonably foreseeable and significantly adverse effects on the Reserve’s surface values. 43
C.F.R. § 3135.2(a)(1), (3). BLM can deny or delay approval for an application for permit to drill
43 C.F.R. § 3162.3-1(h)(2), (3).

199 Sovereign Ifiupiat for a Living Arctic v. Bureau of Land Mgmt., 555 F. Supp. 3d 739, 769 (D.
Alaska 2021) (citing 42 U.S.C. § 6506a(b)). BLM’s mandates to protect resources overcome any
lease rights ConocoPhillips may to develop, as ConocoPhillips took its leases subject to BLM’s
statutory and regulatory duties.

200 See, e.g., Agdaagux Tribe of King Cove v. Jewell, 128 F. Supp. 3d 1176, 1194 (D. Alaska
2015) (holding that an agency may choose the no-action alternative and that the “agency’s
decision may be based on any relevant considerations of law or policy . . . as long as [those
considerations] are explained in the decision document”); see also N. Alaska Evtl. Ctr. v.
Kempthorne, 457 F.3d 969 (9th Cir. 2006) (noting applications for exploration by lessees will be
subject to a period of review before being accepted, rejected or modified by the Secretary); see
also 43 C.F.R. § 3162.3-1(c).

201 Infra Scope Deficiencies IV.C.
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The draft EIS must be supplemented and re-released for public comment after BLM has
included meaningful consideration of the No Action alternative.

2. BLM still improperly constrains its consideration of alternatives.

BLM improperly restricted the alternatives it considers in the DSEIS in a number of
ways, contrary to its statutory obligations and the District Court’s decision. First, although it
removed statements improperly alleging that it must allow ConocoPhillips to develop all the oil
and gas on its leases, it has adopted a functionally indistinguishable position — that “BLM may
not permit a development proposal that would strand an economically viable quantity of oil;
however, this does not require 100% resource extraction.”292 BLM seems to be saying that it
needs to let ConocoPhillips develop all the oil ConocoPhillips thinks is profitable to develop. As
described above, this assertion is incorrect. BLM relied on this incorrect assertion to constrain
the alternatives it considered. For example, BLM rejects a reduced-pad alternative on the basis
that it would “not allow [ConocoPhillips] to exercise their rights under their leases to develop the
oil and gas within the leased areas.”203 BLM summarily rejects several other alternatives based
on this same flawed understanding of its authority.20* By relying on a flawed conclusion that
ConocoPhillips has a right to develop economically viable oil on all its leases to reject
reasonable alternatives, BLM’s alternatives analysis suffers from the same type of flaw as the
original EIS.205

Second, BLM misapplied screening criteria that it used to determine whether to fully
evaluate proposed alternatives.2% One of the screening criteria is whether the alternative meets
the purpose and need.297 As described in more detail above, BLM persisted in mis-defining its
purpose and need for the EIS by conflating ConocoPhillips’ purpose for the project with BLM’s
purpose.208 A project’s purpose cannot be defined in a manner that “unduly restrict[s] a
reasonable search for potential practicable alternatives.”??” Because the purpose and need
statement is too narrow, the range of alternatives unduly restricts inclusion of other potential
reasonable and practicable alternatives. BLM must remedy this flaw and reassess its range of
alternatives in light of a corrected purpose and need.

202 1 DSEIS, vol. 1 at 8.

203 Id. at 20.

204 5 DSEIS, App. D.1 at 27-30 (rows 43, 44, 46, 53, 54).

205 Sovereign Iiiupiat for a Living Arctic, 555 F. Supp. 3d at 769 (noting “[t]o the extent BLM
relied on [the flawed assertion that CPAI has a right to develop all oil on its leases] to not
examine other alternatives, its alternatives analysis was inadequate™). See also Western
Organization of Resource Councils, et al. v BLM, 4:20-cv-00076-GF-BMM (D. Mont. Aug. 3,
2022) (rejecting BLM resource management plan EIS that failed to consider alternatives
reducing the amount of coal available for lease).

206 5 DSEIS App. D.1 at 6.

207 I,

208 Supra Legal/Policy IV.C. (explaining DSEIS has flawed purpose and need).

209 See Sierra Club v. Flowers, 423 F. Supp. 2d 1273, 1353 (S.D. Fla. 2006).
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Third, another of the screening criteria is whether an alternative is “feasible . . . from a
technological or economic standpoint.”’2!0 BLM mis-applied this criterion in several ways. In
some instances, BLM relied substantially on ConocoPhillips’ self-interested representations of
what it thinks is feasible without conducting and explaining its own analysis. A clear example of
this improper approach is BLM’s decision to omit consideration of a roadless development
plan.2!! Its explanation for why it rejected this alternative without further consideration is that
“[ConocoPhillips] conducted internal examinations of” this concept and they “were not further
evaluated by the BLM or cooperating agencies as they had been sufficiently described and
dismissed based on [ConocoPhillips’] initial evaluation.”2!2 This level of deference to the project
proponent does not satisfy NEPA.213 More generally, BLM failed to describe the factors it
considers in determining independently whether a proposed alternative is economically and
technologically feasible.2!4 Without a description of the parameters BLM uses for making its
independent judgment about feasibility, it is impossible for the public or decision-maker to
assess the rationality of BLM’s conclusions. The Ninth Circuit highlights that “an applicant
cannot define a project in order to preclude the existence of any alternative sites and thus make
what is practicable appear impracticable.”?!® This also violates basic Administrative Procedure
Act principles and is unlawful.

Fourth, BLM screened alternatives based on whether they “have the potential to support
reasonably foreseeable future development.”216 It is not at all clear why this is a factor or what
the parameters of “reasonably foreseeable future development” actually encompass. The factor
seems to be another example of BLM catering to the applicant rather than proceeding consistent
with its own policies and legal mandates because this approach violates NEPA. BLM is
evaluating a proposal for a single (albeit expansive) development project. If the proponent
foresees additional development, the proponent should include the development in this proposal
and be clear about the scope of the development it is attempting to accommodate via this
infrastructure. BLM also should evaluate the impacts of that additional development potential,
which it hasn’t done here — particularly where BLM solely considers alternatives that would
cater to such additional development. BLM cannot have it both ways under NEPA: they cannot
reject alternatives that would not support future production but at the same time not require
information from ConocoPhillips to conduct an analysis of impacts from such future production.

210 5 DSEIS App. D.1 at 6

211 [d. at 55.

212 74,

213 Simmons v. U.S. Army Corps of Engineers, 120 F.3d 664, 669 (7th Cir. 1997) (“An agency
cannot restrict its analysis to those ‘alternative means by which a particular applicant can reach
his goals’. . .. The Corps has the ‘duty under NEPA to exercise a degree of skepticism in dealing
with self-serving statements from a prime beneficiary of the project.”).

214 See 40 C.F.R. § 1508.1(z) (“Reasonable alternatives means a reasonable range of alternatives
that are technically and economically feasible, and meet the purpose and need for the proposed
action.”).

215 Sylvester v. U.S. Army Corps of Engineers, 882 F.2d 407, 409 (9th Cir. 1989).

216 5 DSEIS App. D.1 at 6.
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Further, BLM must be transparent in identifying what reasonably foreseeable future
development the agency is considering when constraining its range of alternatives. It is not clear
what reasonably foreseeable future development BLM is referring to, as Figure 3.19.1 only
shows the Willow Project itself along with pads for Greater Willow 1 and 2, but does not show
any further development west of Willow.?!” It is unclear whether BLM solely considered Greater
Willow 1 and 2 for purposes of screening out alternatives, or whether the agency is seeking to
enable further expansion by ConocoPhillips’ or other companies. As discussed later in these
comments, various project elements indicate ConocoPhillips’ infrastructure is intended to
accommodate development beyond just those two additional pads and its current proposal. It is
unreasonable for BLM to screen out alternatives that may have environmental benefits simply
because they do not grease the skids for ConocoPhillips’ or other companies to expand westward
into the Reserve. Additionally, this screening criterion is no way tied to the federal purpose and
need. Instead, it appears to be in direct conflict with BLM’s obligations under NEPA to consider
a reasonable range of alternatives, BLM’s NPRPA obligations to provide maximum protections
for surface values, BLM’s obligations under FLPMA to cause no unnecessary or undue
degradation of public lands, and the Corps’ obligations under the CWA.

Fifth, another criterion — relative environmental effects — raises serious questions about
how the BLM evaluated the environmental impacts of potential alternatives outside of the NEPA
process. We reiterate that differences in resource impacts among alternatives are meant to be
considered in the NEPA analysis itself, not discussed behind closed doors by BLM in close
coordination with the project applicant as a means to eliminate alternatives from consideration.
There is no discussion as to how BLM quantified any of the differences for the alternatives it is
still refusing to consider in the supplemental draft EIS, or why the BT2N alternative is the only
new alternative component up for consideration. Section 3.1.5 of Appendix D describes
Alternatives Screening Criteria used by BLM and the cooperating agencies in developing the
draft EIS, where BLM attempts to explain why the agency did not consider a reasonable range of
alternatives that are meaningfully different from ConocoPhillips’ proposed action.?!® The draft
SEIS states that BLM considered whether potential alternatives would achieve the following
before considering them further:

e Reduce the overall Project footprint (i.e., direct impacts from facilities)

e Reduce potential human health impacts (especially those relating to air quality
and subsistence)

e Reduce impacts to wildlife, subsistence resources (especially caribou), and
subsistence use areas

e Reduce risks related to spills or other accidental releases

e Reduce impacts to water resources and floodplains, including marine habitat2!®

There is no discussion as to how BLM quantified any of these differences, which is
particularly relevant for issues related to the project footprint, air quality, and impacts to
wetlands. Table D.3.2 in the draft SEIS appears to be the agency’s attempt to address some of

217 3 DSEIS at Fig. 3.19.1.
218 5 DSEIS App. D.1 at 7.
219 Id. at 7.
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these criteria; however, it only provides a few brief sentences that do not explain all of these
bullet points. Nor is it clear where any of this information originated and there are no citations
for the assertions. In short, the public cannot evaluate BLM’s decisions about which alternatives
to consider and which to not carry forward.

Finally, BLM largely retained the prior EIS’s alternatives and framework for assessing
alternatives. The problem with BLM relying on the prior EIS for purposes of alternatives
development is plain: the agency improperly limited its consideration of reasonable alternatives
at the outset of the prior NEPA process. In the prior EIS process, BLM improperly dismissed
alternatives before the NEPA process had even begun, based on ConocoPhillips’ “initial
evaluation.”??® As a result, BLM should have started from scratch in developing new alternatives

rather than use the prior EIS as a starting point.

For example, the prior draft EIS characterized ConocoPhillips’ proposal to barge modules
to Oliktok Dock for transport over the Colville River via ice routes and existing infrastructure
“unfeasible” and stated that it “could not be implemented.”?*! But that is what is now proposed.
The prior supplemental EIS and the current DSEIS offer no explanation as to how the safety
concerns, allegedly egregious environmental consequences, and lack of economic feasibility
outlined in the 2019 draft EIS are no longer at issue or have been mitigated to such an extent as
to warrant inclusion of this alternative in the DSEIS. It is therefore deeply troubling that BLM
did not take the time to parse through a new range of reasonable alternatives to independently
determine which ones might be feasible and capable of implementation, rather than continuing to
defer to ConocoPhillips’ assertions.

In the prior process, BLM also improperly weighed ConocoPhillips’ economic
considerations in screening out alternatives, and it appears the agency has committed this error
again by limiting its consideration of new alternatives to a single drill pad in the TLSA. A draft
EIS must give “full and meaningful consideration to all reasonable alternatives” to the action.?*?
The alternatives considered may not be entirely driven by a private applicant’s preferences.??* In
particular, it is not clear where BLM drew the line for economic practicability. Indeed, there is
no clarification as to which alternatives were eliminated due to cost considerations. The prior
draft EIS expressly mentioned economic practicability in discarding alternatives which would
require construction of a bridge over the Colville River,??* which is now ConocoPhillips’
preferred approach, and use of medium-sized modules for barging.??* BLM should explain what
those differences in costs are that led the agency to conclude such a version of the project would
be impracticable. If other alternatives were eliminated due to cost projections, the DSEIS must

220 4 2019 Willow Draft EIS App. D at Section 3.1.5.

221 [d. at 14.

22242 U.S.C. § 4332(2)(E); 40 C.F.R. § 1508.9(b).

223 See Forty Most Asked Questions Concerning Council on Environmental Quality’s NEPA
Regulations, 48 Fed. Reg. 18,026 (March 16, 1981) (“[T]he emphasis is on what is ‘reasonable’
rather than on whether the proponent or applicant likes or is itself capable of carrying out the
particular alternative.”).

2243 2019 Willow Draft EIS App. D at 11.

225 Id. at 14.
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