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|. INTRODUCTION AND HISTORY

A. Purpose

This handbook is designed to aid in interpreting and using the regulations found in
43 Code of Federal Regulations (CFR) Subpart 2812. These regulations cover
rights-of-way for tramroads and logging roads over the Revested Oregon and
California Railroad Lands (O&C), the Reconveyed Coos Bay Wagon Road Grant
Lands (CBWR), and Public Domain Lands located in and west of Range 8 E.,
Willamette Meridian, Oregon (referred to collectively and hereafter as the O & C
lands (43 CFR §82812.0-5(e)). The handbook provides guidance for the processing
of applications and issuance of authorizations under the 43 CFR 2812 regulations.

The intent of the handbook is to promote consistency in the administration of the
43 CFR 2812 regulations and the resulting reciprocal right-of-way agreements and
unilateral permits within the O & C lands. The handbook includes in-depth
discussion on a variety of administrative actions encountered in day-to-day
management of the program, including examples, standard templates, guidelines,
illustrations, flow charts, and tables. The information was obtained from a variety of
sources including: 1) law (FLPMA), 2) regulations (primarily 43 CFR 2812),

3) previous BLM manual handbook releases, 4) agency policy guidance, 5) legal
opinions from the Office of the Regional Solicitor, Pacific Northwest Region, and

6) input from BLM program specialists operating in western Oregon.

The examples and guidelines contained in this handbook are applicable to the
majority of reciprocal right-of-way agreements in existence in western Oregon today.
However, it is important that the user of this information understand that each
individual reciprocal right-of-way agreement is an instrument negotiated between the
U.S. and the right-of-way applicant or permittee and should be administered in a
manner consistent with the terms and conditions contained in that specific reciprocal
right-of-way agreement.

B. Consistent Terminology Used Throughout Handbook

The following terminology is important to highlight here, as these terms are used
consistently throughout the handbook to refer to the various types of documents and
entities associated with the O&C right-of-way regulations (43 CFR 2812).

When the term “reciprocal right-of-way agreement” is used, it refers to the combined
document which is composed of two parts: 1) the Road Use and Right-of-Way
Agreement, which contains the rights of the United States (hereafter referred to as
the U.S.) over private lands, roads and rights-of-way, and 2) the O&C Logging Road
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Right of-Way Permit, which contains the rights of a permittee over U.S. lands, roads,
and rights-of-way.

When the term “Agreement” [capitalization emphasized] is used, it refers to only the
Road Use and Right-of-Way Agreement side of the reciprocal right-of-way
agreement (where the U.S. rights over permittee lands are found).

When the term “Permit” [capitalization emphasized] is used, it refers to only the O&C
Logging Road Right-of-Way Permit side of the reciprocal right-of-way agreement
(where the rights of the permittee over U.S. lands are found).

When the term “unilateral permit” is used, it refers to a one-sided document issued
to a permittee and there is no reciprocal Agreement granting rights to the U.S.

When the term “permittee” is used, it refers to the party who holds the rights in either
the [reciprocal] Permit or unilateral permit.

When the term “O&C permit” or ‘permit’ [lower case “p”] is used, it refers to the
generic use of the term permit and can mean either a reciprocal or unilateral permit.

If any of the above terms were included as quoted material (from regulations,
standard provisions, etc., the capitalization or lack thereof was left as found in the
guoted material.)

C. Superseded Handbook

This handbook replaces and supersedes all previous releases of
Oregon/Washington BLM Handbook H-2812-1.

D. History and Background Information

The history of the O&C and CBWR lands and origin of the O&C access policy are
important in understanding the O&C right-of-way regulations for western Oregon and
the development of reciprocal right-of-way agreements. It also provides the reader
with a sense of priority and frustration which was experienced by the Department of
the Interior and the BLM in efforts to manage the O&C lands in perpetuity and on a
sustained-yield basis.

1. The Oregon and California Railroad Grant Lands
a. O&C Railroad Grant Act

In the 19th Century, Congress provided subsidies in the form of land grants from the
public domain to the states for the purpose of subsidizing the cost of the construction
of rail and wagon roads and to encourage westward expansion.
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Congress passed the O&C Railroad Grant Act on July 16, 1866 (14 Stat. 239) which
granted specific lands to the State of Oregon for the construction of a railroad from
Portland, Oregon, to the California border. This Act gave the State authority to
designate which railroad company would receive the grant and construct the
railroad. The grant was to include all odd-numbered sections of public domain, non-
mineral in character, in a 40-mile-wide strip, 20 miles on each side of the proposed
railroad line. The total acreage of all the odd-numbered sections in this strip was
4,220,000 acres. Since a great deal of Oregon land had already been claimed by
homesteaders and others, the railroad company also had the right to select land in a
10-mile indemnity strip on each side and adjacent to the original grant to replace the
land within the primary 40-mile-wide strip which was unavailable.

Certain terms of the Act had to be met before a railroad could receive the grant,
including meeting a filing deadline. Congress amended the O&C Railroad Grant Act
on April 10, 1869 (16 Stat. 47). By this time, so much land had already gone into
private ownership that the grant actually included only 3,728,000 acres.

The amended legislation placed three conditions for land disposition on the
construction company:

e the land had to be sold to bona fide settlers,
e no more than 160 acres could be sold to any one person, and
e the land could not be sold for more than $2.50 per acre.

Construction of the railway was begun by the Oregon and California Railroad (O&C
Railroad) and completed by the Southern Pacific Railroad Company (SP Railroad)
which acquired the O&C Railroad in 1887.

Although construction of the railroad was completed, all three land disposition rules
were violated by the two companies. These actions went uncontested until the SP
Railroad decided to cease further sales of the grant land in 1903, in order to retain

ownership of the increasingly valuable timber.

The Oregon legislature believed the cessation of land sales by the SP Railroad
would curtail further development in the state. They asked for help from the federal
government, which responded on April 30, 1908, when Congress passed a Joint
Resolution (35 Stat. 571) directing the U.S. Attorney to lay claim through court action
to all unsold O&C grant lands.

Seven years of litigation followed, culminating in a decision handed down by the
U.S. Supreme Court in 1915, issuing an injunction forbidding the SP Railroad from
making further sales and also stating that actual disposition of the unsold O&C land
was a legislative and not a judicial function (238 U.S. 411).

BLM Oregon State Office Handbook H-2812-1 Rel. 2-165
Supersedes Rel. 2-143 02/17/2009



CHAPTER | — INTRODUCTION AND HISTORY -4

b. Revestment of Unsold Lands

Congress passed the O&C Revestment Act (O&C Act)--also called the Chamberlain-
Ferris Act--on June 9, 1916 (39 Stat. 218), returning 2.4 million acres of unsold O&C
grant lands to federal ownership under the jurisdiction of the Department of the
Interior. In this legislation, Congress returned to the original purpose of the Grant
Act--the development of the State of Oregon. The SP Railroad had ceased paying
taxes to the counties in 1913 because of the injunction and lengthy litigation. The
revestment to the federal government of 2.4 million acres of taxable land (21% of the
total 11.6 million acres of taxable land in Oregon at the time) would deprive the
counties of revenue. Therefore, Congress appropriated $1,571,000 to the O&C
counties for the taxes left unpaid from 1913-1915. Congress also directed the
Secretary of the Interior to classify the revested land as either: (1) power site to be
retained by the federal government, (2) timberlands (equal to or greater than

300 MBF per 40 acres) from which the timber would be sold and the land
reclassified for homesteading or, (3) agriculture land (less than 300 MBF per

40 acres) open to homesteading at $2.50 per acre.

The income from sales was to be used, by priority, to:

e pay the SP Railroad $4,102,215 for the remainder of its equity,

e reimburse the U.S. Treasury for the $1,571,000 tax appropriation to the
counties, and

e provide future revenue to O&C counties (25%), the State of Oregon (25%),
the Reclamation Fund (40%), and the U.S. Treasury (10%).

During World War | and the early post-war period, sales of these revested lands
dropped to a low level. By 1926, receipts to the O&C fund had paid only the

$4.1 million due the railroad and a small part due the U.S. Treasury for the
1913-1915 tax payments. Meanwhile, the estimated value of the O&C lands had
grown to $22.5 million. Since the counties had not received any tax payment after
1915, lost taxes were estimated to be at least $500,000 annually.

Still seeking a remedy to the situation, Congress passed the Stanfield Act on

July 13, 1926 (44 Stat. 915), which provided payment of $7,135,000 to the O&C
counties in lieu of taxes that would have been paid from 1916 to 1926 (if the lands
had been privately owned and taxable). The Act provided for reimbursement of this
payment to the Treasury from anticipated income from land and timber sales. The
Act also provided for continuous payments to the counties in lieu of taxes, but
assumed that future sales would meet these requirements.

By 1937, although the O&C lands contributed nearly $4 million to offset tax claims
from 1927 to 1933, the U.S. government had become delinquent in its payments of
county tax claims by more than $2 million.
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c. Retention and Management of the O&C lands

During the 1930s, there was a growing concern for conservation of the Nation’s
natural resources. This concern coincided with the realization that the O&C lands
were better suited for timber production than for homesteading. Various groups
championed the need for forest conservation and improved logging practices. Public
opinion began to support government ownership, particularly sustained yield
management.

Thus, on August 29, 1937, Congress passed the McNary Oregon and California Act
(44 Stat. 915), which called for sustained yield management for those O&C lands
classified by the Secretary of the Interior as timberlands, including lease of land for
grazing when compatible with other uses. Although the intent was retention and
management by a government agency, those lands classified for agriculture were
open to homestead entry or sale under the terms of the Taylor Grazing Act of 1934.
All receipts from the use or sale of O&C lands were to be deposited in the U.S.
Treasury in the “Oregon and California Land-Grant Fund,” to be distributed as
follows:

e Fifty percent of the gross receipts were to go to the counties to be used as
other county funds, and was to be paid back to each county in the proportion
that the total assessed value of the O&C lands in each of the counties in 1915
bore to the total assessed value of all O&C lands in Oregon that year.

e Twenty-five percent of the gross receipts were to go to the counties to make
up for the $2,200,000 tax equivalent obligations under the 1926 Act, for the
tax years 1934 through 1937. After this obligation was paid off, the 25% was
to go to the U.S. Treasury (Treasury) to reimburse the $7,135,000 paid to the
counties for taxes in the years 1916 through 1926, and also for the balance
owed on the 1913 through 1915 tax advances. After the Treasury had been
fully reimbursed, this 25% was to go to the counties, i.e., it was anticipated
that eventually the counties would receive 75% of the gross receipts which
was held to be roughly equal to a tax equivalent.

e The final 25% was to go to the General Fund of the Treasury.

Although the money received by the 18 affected counties dipped sharply in the first
five years after passage of the 1937 O&C Act, from then on the income of the O&C
lands increased as the price of timber began to rise. By 1952, the Dept. of Treasury
had been completely reimbursed, and for the first time, the counties received the full
75% allotment.

The disposition of the funds was not settled; however, as Congress wanted the cost
of timber access roads to be paid out of the counties’ share of the O&C receipts.
The 1953 Interior Appropriations Bill altered Title Il of the 1937 Act by providing that
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the Treasury be reimbursed (from the 25% share of receipts which would otherwise
have gone to the counties after payment of the obligations to the U.S. Treasury) for
$2,750,000 appropriated for construction of access roads to harvest O&C timber and
reforestation. Similar language appeared in the annual appropriations bills until
1960 when the sum was fixed at the full 25%. This 25% share is commonly called
the “plowback” fund, because the funds are “plowed back” into management of O&C
lands.

Diversified use of the “plowback” fund by the BLM was evident in the 1960s, while in
1952 this money was used only for construction of timber access roads. This money
is now used for a variety of activities including road construction, operations and

maintenance, reforestation, seed orchards, recreation, protection, and management.

2. The O&C Logging Road Right-of-Way Regulations

There are approximately two and one-half million acres of forest lands in western
Oregon that are under the jurisdiction of the BLM. These lands consist of about two
million acres of Revested O&C Grant Lands and about one-half million acres of
Reconveyed Coos Bay Wagon Road Grant Lands and Public Domain lands. Most
of these lands are in a checkerboard pattern, with the government owning the
odd-numbered sections and private timber companies owning the even-numbered
sections. It is estimated that there are more than 5,000 separate tracts of BLM lands
in western Oregon, most with access problems.

Many special problems confronted the forest managers of the O&C lands because of
the checkerboard pattern of land ownership. In the early days of the O&C
administration, much of the private forestland in western Oregon had already been
developed and sales of government timber were made at the request of private
timber companies. The first roads were built into the area by private lumber
companies seeking to log their own properties. Roads were built across government
land with and without permission and to whatever standard the road builder chose.
There was little or no long-range planning and roads were constructed with little or
no engineering or provisions for maintenance.

Prior to June 1948, federal timber was sold without first obtaining legal access for
timber purchasers to the sale area. This resulted in approximately 85 percent of the
parcels being sold at the appraised price, usually to the landowner who controlled
the access to the sale area. The access monopolies created a situation where there
was only limited bidding on federal timber because those companies with access
could always underbid all other prospective purchasers since the access was
controlled by a few. There were few people willing to buy a parcel of government
timber which did not have legal access available, because it meant that they would
have to agree to the landowner's terms and conditions in order to obtain access.

In June 1948, the Secretary of the Interior issued a policy statement to the effect that
the BLM would no longer sell O&C timber without first obtaining access to the sale
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area for prospective purchasers. Subsequently, this policy was incorporated in a
new set of O&C timber sale regulations. The new regulations stated that "No
competitive sales shall be offered . . . unless there is access to the sale area which
is available to anyone who is qualified to bid."

This policy gave rise to a new access program. Various methods had to be devised
to obtain the needed access. One method employed was for BLM to refuse to offer
timber up for sale until the landowner who had the sale area blocked granted the
necessary access rights. This method worked where the landowner was anxious to
bid on the government timber; however, where the landowner had no need for the
government timber, there was no incentive to grant an authorization for a right-of-
way. Usually, when the landowner did grant an authorization for a right-of-way, it
would be for merely one sale, which made long-range planning problematic.

Another method of obtaining access was to purchase or condemn easements.
However, this method was constrained by very limited funding. It was not until after
1950 that funds became available to purchase easements and on August 25, 1953,
the first condemnation suit was filed. Since then, the BLM in western Oregon has
acquired more than 2,000 easements from willing landowners by negotiation and
has condemned more than 200. Procedures for acquisition of easements are
included in a separate BLM Acquisition Manual and Handbook (H-2100-1).

New right-of-way regulations provided a third method of obtaining access to the
checkerboard lands in western Oregon. The O&C Logging Road Right-of-Way
regulations were originally codified on April 5, 1950 as 43 CFR 8115.154-115.179.
In 1970 the regulations were renumbered 43 CFR 82234.2-3 (b), and in 1975 they
were given their present designation as 43 CFR 2812. The current 43 CFR 2812
regulations are included as lllustration I-1. A re-designation table showing the re-
codification of these regulations is included as lllustration I-2. These regulations are
unique in that they are limited to tramroads and logging roads and to a specific area
of public lands in western Oregon.

a. Policy Statement in Current Regulations (Need for Reciprocity
Identified)

The policy statement in the current regulations is found at 43 CFR 8§2812.0-6. This
section discusses the need for the United States to exchange reciprocal rights with
private owners of timber lands:

(b) It is well established that the value of standing timber is determined
in significant part by the cost of transporting the logs to the mill. Where
there is an existing road which is adequate or can readily be made
adequate for the removal of timber in the area, the failure to make such
road available for access to all the mature and over-mature timber it
could tap leads to economic waste. Blocks of timber which are
insufficient in volume or value to support the construction of a
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duplicating road may be left in the woods for lack of access over the
existing road. Moreover, the duplication of an existing road reduces
the value of the federal and other timber which is tapped by the
existing road.

(c) Itis also clear that the Department of the Interior, which is
responsible for the conservation of the resources of the O. and C.
lands and is charged specifically with operating the timber lands on a
sustained-yield basis, must have access to these lands for the purpose
of managing them and their resources. In addition, where the public
interest requires the disposition of Federal timber by competitive
bidding, prospective bidders must have an opportunity to reach the
timber to be sold. Likewise, where other timber is committed by
cooperative agreement to coordinated administration with timber of the
United States, there must be access to both.

The concept of the regulations was that the U.S. would trade right-of-ways with the
owners of intermingled private lands. The basic approach was that the U.S. would
not grant a permit to the owner of the intermingled land unless the landowner would
in turn grant an easement for a right-of-way to the U.S. This trade of access rights
took the form of a reciprocal right-of-way agreement. The strategy worked well in
western Oregon where the land ownership pattern blocked access to both parties.
However, the owner of the intermingled land had to first apply for a right-of-way
across the O&C lands.

An important aspect of the rights received by the U.S. under these regulations is the
duration of the grant. Whereas it had been customary in the past for the owner of
the intermingled private land to grant a short-term authorization for only one timber
sale, the new regulations required that the duration of the grant to the U.S. be of
sufficient duration so that all of the merchantable federal timber that was tributary to
the right-of-way could be removed during the term of the grant. This meant that the
grant term might vary from 5 to 100 years, depending on the harvest rotation
schedule. Very few grants could be accepted for short terms, as had been the case
in the past, because the currently merchantable timber could not be removed in that
time period.

Since these regulations were put into effect, BLM has issued more than

5,000 permits to cross BLM lands (approximately 700 are still in effect). BLM has
received more than 1,000 grants from the owners of intermingled lands (more than
500 are still in effect). The BLM has issued more permits than it has received grants
because, in many instances, the applicant for a permit to cross O&C lands does not
own any intermingled lands and, therefore, it was not necessary for the BLM to
obtain a reciprocal grant. The continuing effort of the BLM to obtain equal
opportunity of access for its timber purchasers has played an important role in
increasing competition for the sale of federal timber.
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The creation and proper administration of reciprocal right-of-way agreements is
essential to the management of the O&C lands.

Private timber owners continue to receive authorizations to use U.S. roads or cross
O&C lands to reach their timber under the right-of-way regulations found in

43 CFR 2812. Most of the lands in western Oregon are now covered by one or
more reciprocal right-of-way agreements. There have been changes and additions
to the 43 CFR 2812 regulations since 1950, but the basic concept remains the
same. When securing access where the right-of-way regulations do not apply; the
BLM must use other means, such as acquiring easements.

b. Reserved

3. Types of Reciprocal Right-of-Way Agreements
a. Arbitration Agreements

The first type of reciprocal right-of-way agreement developed was called an
“arbitration agreement.” As in all reciprocal right-of-way agreements, arbitration
agreements guaranteed that BLM timber sale purchasers had access over existing
roads of the permittee, and/or the right to construct roads over the permittee’s land.
However, all specific use conditions (fees, bonding, insurance, etc.) were subject to
negotiation between the BLM timber sale purchaser and the permittee. If these
parties did not reach agreement, the matter would be sent to arbitration in
accordance with the regulations.

While the arbitration agreement appeared to provide access to all bidders, onerous
conditions of use and excessive fees discouraged competitive bidding. Though
these obstacles could be resolved through arbitration, the process was expensive
and the outcome unknown until after the timber sale contract was sold. A study of
timber sales within an arbitration agreement area over a five year period showed
that, though access to the sales was open to all, the successful bidder was usually
the permittee to the reciprocal right-of-way agreement. It also showed that over
90% of the sales sold for appraised price, while sales in less restrictive access areas
offered during the same period sold for considerably more than the appraised price.

The last arbitration agreement was signed in 1957, and a few remain in western
Oregon today. With the release of the 1959 O&C Logging Road Right-of-Way
Handbook, a policy was adopted that “no arbitration agreements will be executed in
the future.”

In addition, arbitration agreements generally are not in conformance with the current
regulations (43 CFR 2812) and a policy statement in Chapter 11 indicates that
arbitration agreements cannot be assigned without bringing them current with 2812
regulations.
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b. Detailed Agreements

With the demise of the arbitration agreement, the BLM developed the “detailed
agreement”. This type of agreement sought to foresee all problems relating to road
use and construction. This proved unworkable and this type of agreement
eventually was also prohibited from use as “not in the interest of the United States.”

c. Semi-Detailed Agreements

Beginning around 1956, a third type of reciprocal right-of-way agreement was
developed--the “semi-detailed agreement.” Essentially, it is an amalgamation of the
best qualities of both the arbitration and detailed agreements. Semi-detailed
agreements accomplish three things: (1) creates a document that which has been
foreseen and agreed upon, (2) allows for change through negotiation and
amendment, and (3) provides the mechanics for solving unforeseen problems and
changes in practice through arbitration and/or specific third party determination. The
semi-detailed agreement finally achieved the Secretary’s 1948 goals of: (a) providing
access for all qualified bidders and (b) open and competitive bidding on federal
timber sales. These agreements have worked well for both the federal government
and the timber industry. The acceptance of the semi-detailed agreement is almost
universal, opening access to large areas of intermingled ownership and foregoing
the need for the federal government to acquire hundreds of individual easements
and the granting an even greater number of right-of-way permits.

It should be noted that the U.S. Government has obtained access for the
management of its timberlands and the removal of timber and other forest products
under these agreements; however, the right to obtain access for the recreational
public cannot be exercised until regulations are promulgated for this use.

E. Authority
1. Tramroad Act of 1895

Authority to issue permits over lands of the U.S. was contained in the Act of
January 21, 1895 (28 Stat. 635; 43 U.S.C. 956) which provides that:

The Secretary of the Interior is authorized and empowered, under
general regulations to be fixed by him, to permit the use of
rights-of-way through the public lands of the U.S., not within the limits
of any national forest, park, military or Indian reservation, for
tramroads, canals, or reservoirs to the extent of the ground occupied
by the water of the canals and reservoirs and fifty feet on each side of
the marginal limits thereof, or fifty feet on each side of the center line of
the tramroad, by any citizen or any association of citizens of the U.S.
engaged in the business of mining or quarrying or of cutting timber and
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manufacturing lumber or for the purposes of furnishing water for
domestic, public, and other beneficial uses.

This act was repealed by the Federal Land Policy and Management Act of 1976
(FLPMA).

2. O&C Act of 1937

Early reciprocal right-of-way agreements were obtained under the authority of the
Act of January 21, 1895. That Act was superseded by the Federal Land Policy and
Management Act (FLPMA) on October 21, 1976; however, FLPMA did not void any
pre-existing rights. Those authorizations are further supplemented by the O&C
Sustained Yield Act of August 28, 1937, (50 Stat. 874) which provides that the
Revested Oregon and California Railroad Grant Lands and the Reconveyed Coos
Bay Wagon Road Grant Lands that are classified as timber lands shall be managed:

... for permanent forest production and the timber thereon shall be
sold, cut, and removed in conformity with the principle of sustained
yield for the purpose of providing a permanent source of timber supply,
protecting watersheds, regulating stream flow, and contributing to the
economic stability of local communities and industries and providing
recreational facilities. (43 U.S.C. 1181a).

3. Timber Access Road Act of 1955

Additional authorization for the Secretary of the Interior to acquire rights-of-way
across privately-owned land is found in the Act of July 26, 1955 (69 Stat. 374), which
states:

The Secretary of the Interior may acquire rights-of-way and existing
connecting roads adjacent to public lands whenever he determines
that such acquisition is needed to provide a suitable and adequate
system of timber access roads to public lands under his jurisdiction.
For the purpose of this Act, the term ‘public lands' includes the
Revested Oregon and California Railroad and Reconveyed Coos Bay
Wagon Road Grant Lands in Oregon.

4. Public Land Order 5490

Public Land Order 5490, dated February 12, 1975, directed that the public domain
lands located in and west of Range 8 East of the Willamette Meridian, Oregon, be
reserved for multiple use management, including sustained yield of forest resources
in connection with intermingled Revested Oregon and California Railroad Grant
Lands and Reconveyed Coos Bay Wagon Road Lands.
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5. Federal Land Policy and Management Act of 1976 (FLPMA)

The most current legal authority provided the Secretary of the Interior to administer
and manage public lands in western Oregon is FLPMA, October 21, 1976 (90 Stat.
2743, 43 U.S.C. 1701), Sections 303 and 310. The authority for managing
rights-of-way is contained in Title V of FLPMA. Unilateral permits and reciprocal
right-of-way agreements approved prior to FLPMA usually cite the authority of the
Act of January 21, 1895. Although this Act was repealed by FLPMA, all
authorizations approved under its authority remain valid. Any amendments to such
authorizations, however, must be made under the FLPMA authority and the
regulations at 43 CFR 2812.

F. O&C Access Policy

The access policy for the O&C lands is described in the O&C Logging Road Right-
of-Way regulations at 43 CFR 82812.0-6. The policy is based on three criteria:

¢ Intermingled federal and private land ownership requires cooperation
between the parties, particularly with respect to timber access roads.

e Timber value is determined in part by the cost of transporting logs to the mill.
The lack of access for forest management and timber removal leads to
economic waste.

e Sustained-yield management and the sale of federal timber by advertised
bidding requires guaranteed access for all prospective bidders.

To this end, when the U.S. grants a right-of-way over the O&C lands to a private
party, that party will be required to grant a right-of-way to the U.S. if it “appears
necessary” for forest management access or timber removal. This is best
accomplished through mutually acceptable reciprocal right-of-way agreements with
private landowners or through federal ownership and control of roads. Reciprocal
right-of-way agreements should identify conditions of use that are equitable and
nondiscriminatory and are to facilitate, not hinder, land management activities.

G. Policy on Environmental Compliance

In accordance with the November 20, 1981 instructions from the BLM Director, the
existing O&C Logging Road Right-of-Way regulations are to remain in use until such
time as new regulations implementing Section 502 of FLPMA have been prepared.
These new regulations have not been written to date. Until such time, the BLM shall
make every effort to adhere to the mandates of Congress to implement various
environmental, cultural, land management and protective species acts, including:

e Endangered Species Act of 1973, Section 7,

e National Environmental Policy Act of 1969,
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e Bald and Golden Eagles Act of June 8, 1940,

e Migratory Bird Treaty Act of 1918,

e Antiquities Act of 1906,

e Archaeological Protection Act of 1979,

e National Historic Preservation Act of 1966, and
e Federal Water Pollution Control Act.

All new permits issued under 43 CFR 2812 regulations shall meet requirements of
the above acts. In addition, every effort should be made to amend existing
reciprocal right-of-way agreements to add provisions which would provide the BLM
with sufficient authority/discretion to exercise the authority of the various acts listed
above.

H. Delegation of Authority
Pertinent delegations of authority and program responsibility include:
1. Secretarial Order 2583

This order, as amended, authorizes the Director to take all action in accordance with
43 CFR 115, on all forestry matters involving the Revested O&C Railroad and
Reconveyed Coos Bay Wagon Road Grant Lands in Oregon.

2. Bureau Order 541

This order, dated April 21, 1954, as amended, provides for re-delegation of authority
to act on specified matters, including O&C rights-of-way, to subordinate officials
including the O&C District Foresters.

3. BLM Manual 1203- Delegation of Authority

a. Subject Function 2810 - Rights-of-Way and Road Use
Agreements (Timber Management Only, 43 CFR 2812)

State Director, Oregon State Office: Responsible for overall administration and
management of the O&C Logging Road Right-of-Way program, including monitoring
and evaluation of actions or activities which have been specifically delegated to
subordinates.
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b. Subject Function 2100 — Acquisitions

State Director, Oregon State Office: Approve acquisitions, including donations,
purchases, exchanges, and eminent domain/declarations of taking. Approve
negotiated settlements in excess of $2,000 above the appraised price.

4. Oregon State Office Supplement to BLM Manual 1203 - Delegation
of Authority

a. Subject function 2810 - Rights-of-Way and Road Use
Agreements (Timber Management only, 43 CFR 2812)

Deputy State Director for Resource Planning, Use, and Protection, Oregon State
Office: Approval of blanket road use bonds involving more than one BLM District.

Chief, Branch of Lands and Minerals, Oregon State Office: Responsible for
monitoring program performance and preparation of instructional guidelines for field
use in administering the program.

District Managers: Approve Inter-district unilateral permits and reciprocal right-of-
way agreements (both District Managers sign--special delegation from State Director
only). Approve intra-district unilateral permits and reciprocal right-of-way that cross
Resource Area boundaries within one district.

Field Managers: Approve unilateral permits and reciprocal right-of-way agreements
within the field manager’s jurisdiction for the construction and use of roads on lands
owned or controlled by the parties involved and the sharing of construction costs.
Take actions under the terms of unilateral permits and reciprocal right-of-way
agreements approving site specific proposals under the terms of each unilateral
permit or reciprocal right-of-way agreement. Allow the release (deletion) of lands
from a reciprocal right-of-way agreement based on mutual consent of both parties.

b. Subject Function 2100 — Acquisitions

District Manager: Approve acquisitions, including donations, purchases, exchanges,
and eminent domain/declaration of taking. Approve negotiated settlements up to
$2,000 above the appraised price.

Field Manager: Approve (technical approval): 1) easement surveys and plats, and
2) legal descriptions for acquisitions.

c. Subject Function 1530 - Disposal of Real Property

Deputy State Director for Management Services, Oregon State Office: Authorize the
disposal of unneeded easements when the continued use, occupancy, or control of
the property is not needed for the administration (management) of public lands.
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5. Operating Personnel

Day-to-day administration of the O&C logging road right-of-way program is usually
undertaken by various BLM field staff. Depending on the field office organization,
operating personnel may include one or more of the following staff:

District Program Leader: Interpret and implement formal instructional guidance,
provide necessary training to program staff personnel, and conduct operational
aspects of individual unilateral permits or reciprocal right-of-way agreements to
ensure consistency and compliance with regulations and this Handbook.

Field Office or District Office Realty Specialists, Engineers, Roads and Right-of-Way
Specialists, Road Managers, Land Law Examiners, Accounting Technicians:
Administer assigned responsibilities relating to individual unilateral permits or
reciprocal right-of-way agreements.
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43 Code of Federal Regulations - 2812
Page 1 of 24

43 Code of Federal Regulations
PART 2810-TRAMROADS AND LOGGING ROADS

Subpart 2812-Over O. and C. and Coos Bay Revested Lands

Sec.
2812.0-3  AULNOIILY ..eeiiiiiiiiiiii s 1-21
2812.0-5 DEefINItIONS .. .uuuuiiiiiiiiiiiiiiii s 1-21
2812.0-6 Statement Of PONCY .......ooiiiiiiiiiii e [-22
2812.0-7  CroSS IEfEIENCE .....uuuuiiiiiiiiiiii s 1-25
2812.0-9 Information COIECHION.........cooiiiiiiiiiiee e I-26
2812.1 ApPlication ProCEAUIES .......ccceeeieeeeieicie e [-26
2812.1-1  FIlING e [-26
2812.1-2  CONTENES ..oeiiieiie e I-26
2812.1-3 Unauthorized use, occupancy, or development............ccccceeeeeeeenee. [-28
2812.2 Nature Of PErMIL........ooviiiiie e [-28
2812.2-1 NONEXCIUSIVE lICENSE ... [-28
2812.2-2 Right of permittee to authorize use by third parties ........................ [-28
2812.2-3 Construction in advance of Permit ...........coouvviiiiniiiiiiieeiiiieee e [-29
2812.3 Right of way and road use agreement..............cccceeeeeeieeeeveeeiiiinennn. [-29
2812.3-1 Rights over lands controlled by applicant .............cccoovviiiiiiiinneennee. [-29
2812.3-2 Other roads and rights of way controlled by applicant.................... [-30
2812.3-3 Form of grant to the United States, recordation..............ccccceeeeeeneee. [-30
2812.3-4 Where no road use agreement is required ............ccccevvvvvvniineeeeeenn. [-30
2812.3-5 Use by the United States and its licensees of rights received

frOM @ PEIMITEE ..o e [-30
2812.3-6 Duration and location of rights granted or received by the

United STatesS......coooiiiiiii 1-31
2812.3-7 Permittee's agreement with United States respecting

compensation and adjustment of road USe ...........cccceeeiiiieiiieiennnne, [-31
2812.4 Arbitration and agreements .........oouuuiiiiiiiie e [-32
2812.4-1 Agreements and arbitration between permittee and licensee

respecting compensation payable by licensee to permittee

fOr USE OF 1O ......uiiiii s 1-32
2812.4-2 Compensation payable by United States to permittee

fOr USE OF 1O ... 1-33
2812.4-3 Agreements and arbitration between permittee and licensee

respecting adjustment of road USE ..........cccoeveeiiiiiiiiiiiiiii e 1-34
2812.4-4  Arbitration ProCEAUIE .......ccoiiiieiiiiiiee e [-35
2812.5 Payment to the United States, bond............ccoviiiiiiiiiiiee, 1-36
2812.5-1 Payment required for O. and C. timber..........cccooeiiiiiiiiiiiiiiiiieeee [-36
2812.5-2 Payment to the United States for road US€............ccevvvvriviiiieeeennne, 1-36
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2812.5-3 Bonds in connection with existing roads..........ccoooeeeeveeeviiiiiinneeeeeee. [-37
2812.6 Approval and terms of permit...........ccccooviieiiiiiiiiiiiiie e [-37
2812.6-1  APPIOVAL ..eeeiiieeieieee e [-37
2812.6-2 Terms and conditions of permit ...........cccceevvviiiiii e [-38
2812.7 ASSIgNMENT Of PEIMIL......ueiiii e [-40
2812.8 Cause for termination of permittee’s rights. .........ccccvvvvviiiiiieeeeeee, [-40
2812.8-1 Notice Of termination...........cooveiiiiiiiiiiee e [-40
2812.8-2 Remedies for violations by licensee..........cccccceeeeeiieiiiveeiicciiee e, [-41
2812.8-3 Disposition of property on termination of permit .............cccccoeeeeeeee. [-41
2812.9 APPEAIS. ... [-42
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AUTHORITY: 43 U.S.C. 1181a, 1181b, 1732 1733, and 1740.
Subpart 2812-Over O. and C. and Coos Bay Revested Lands
SOURCE: 35 FR 9638, June 13, 1970, unless otherwise noted.
§ 2812.0-3 Authority.

Sections 303 and 310 of the Federal Land Policy and Management Act of 1976
(43 U.S.C. 1732, 1733, and 1740) and the Act of August 28, 1937 (4 U.S.C. 1181a
and 1181b), provide for the conservation and management of the Oregon and
California Railroad lands and the Coos Bay Wagon Road lands and authorize the
Secretary of the Interior to issue regulations providing for the use, occupancy, and
development of the public lands through permits and rights-of-way.

[54 FR 25855, June 20, 1989]
§ 2812.0-5 Definitions.

Except as the context may otherwise indicate, as the terms are used in this
paragraph:

(a) Bureau means Bureau of Land Management.

(b) Timber of the United States or federal timber means timber owned by the
United States or managed by any agency thereof, including timber on allotted and
tribal Indian lands in the O. and C. area.

(c) State Director means the State Director, Bureau of Land Management, or
his authorized representative.

(d) Authorized Officer means an employee of the Bureau of Land Management
to whom has been delegated the authority to take action.

(e) O. and C. lands means the Revested Oregon and California Railroad and
Reconveyed Coos Bay Wagon Road Grant Lands, other lands administered by the
Bureau under the provisions of the act approved August 28, 1937, and the public
lands administered by the Bureau of Land Management which are in Oregon and
in and west of Range 8 E., Willamette Meridian, Oregon.

() Tramroads include tramways, and wagon or motor-truck roads to be used in
connection with logging, and the manufacturing of lumber; it also includes railroads
to be used principally for the transportation, in connection with such activities, of
the property of the owner of such railroad.

(g) Management means police protection, fire presuppression and sup-
pression, inspection, cruising, reforesting, thinning, stand improvement,
inventorying, surveying,
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construction and maintenance of improvements, disposal of land, the eradication
of forest insects, pests and disease, and other activities of a similar nature.

(h) Licensee of the United States is, with respect to any road or right-of-way,
any person who is authorized to remove timber or forest products from lands of the
United States, or to remove timber or forest products from other lands committed
by a cooperative agreement to coordinated administration with the timber of the
United States over such road or right-of-way while it is covered by an outstanding
permit, or while a former permittee is entitled to receive compensation for such use
under the provisions of these regulations. A licensee is not an agent of the United
States.

() Direct control of a road, right-of-way, or land, by an applicant for permit
hereunder means that such applicant has authority to permit the United States and
its licensees to use such road, right-of-way of land in accordance with this
paragraph.

() Indirect control of a road, right-of-way, or land, by an applicant hereunder
means that such road, right-f-way, or land, is not directly controlled by him but is
subject to use by him or by:

(1) A principal, disclosed or undisclosed, of the applicant; or

(2) A beneficiary of any trust or estate administered or established by the
applicant; or

(3) Any person having or exercising the right to designate the immediate
destination of the timber to be transported over the right-of-way for which
application is made; or

(4) Any person who at any time has owned, or controlled the disposition of
the timber to be transported over the right-of-way applied for, and during the
24 months preceding the filing of the application has disposed of such ownership
or control to the applicant or his predecessor, under an agreement reserving or
conferring upon the grantor the right to share directly or indirectly in the proceeds
realized upon the grantee's disposal to third persons of the timber or products
derived therefrom or the right to reacquire ownership or control of all or any part of
the timber prior to the time when it undergoes its first mechanical alteration from
the form of logs; or

(5) Any person who stands in such relation to the applicant that there is
liable to be absence of arm's length bargaining in transactions between them
relating to such road, rights-of-way, or lands.

§ 2812.0-6 Statement of policy.

(@) The intermingled character of the O. and C. lands presents peculiar
problems of management which require for their solution the cooperation between
the Federal Government and the owners of the intermingled lands, particularly with
respect to timber roads.
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(b) Itis well established that the value of standing timber is determined in
significant part by the cost of transporting the logs to the mill. Where there is an
existing road which is adequate or can readily be made adequate for the removal
of timber in the area, the failure to make such road available for access to all the
mature and overmature timber it could tap leads to economic waste. Blocks of
timber which are insufficient in volume or value to support the construction of a
duplicating road may be left in the woods for lack of access over the existing road.
Moreover, the duplication of an existing road reduces the value of the federal and
other timber which is tapped by the existing road.

(c) ltis also clear that the Department of the Interior, which is responsible for
the conservation of the resources of the O. and C. lands and is charged
specifically with operating the timber lands on a sustained-yield basis, must have
access to these lands for the purpose of managing them and their resources. In
addition, where the public interest requires the disposition of Federal timber by
competitive bidding, prospective bidders must have an opportunity to reach the
timber to be sold. Likewise, where other timber is committed by cooperative
agreement to coordinated administration with timber of the United States, there
must be access to both.

(d) Accordingly, to the extent that in the judgment of the authorized officer it
appears necessary to accomplish these purposes, when the United States, acting
through the Bureau of Land Management, grants a right-of-way across O. and C.
lands to a private operator, the private operator will be required to grant to the
United States for use by it and its licensees:

(1) Rights-of-way across lands controlled directly or indirectly by him;

(2) The right to use, to the extent indicated in 88 2812.3-5 and 2812.3-6, any
portions of the road system or rights-of-way controlled directly or indirectly by the
private operator which is adequate or can economically be made adequate to
accommodate the probable normal requirements of both the operator and of the
United States and its licensees, and which form an integral part of or may be
added to the road system with which the requested right-of-way will connect;

(3) The right to extend such road system across the operator's lands to
reach federal roads or timber; and

(4) In addition, in the limited circumstances set forth in § 2812.3-2 of this
subpart the right to use certain other roads and rights-of-way. The permit will
describe by legal subdivisions the lands of the operator as to which the United
States receives rights. In addition, the extent and duration of the rights received by
the United States will be specifically stated in the permit and ordinarily will
embrace only those portions of such road system, rights-of-way and lands as may
be actually needed for the management and removal of federal timber, or other
timber committed by a cooperative agreement to coordinated administration with
timber of the United States.
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(e) When the United States or a licensee of the United States uses any portion
of a permittee's road system for the removal of forest products, the permittee will
be entitled to receive just compensation, including a fair share of the maintenance
and amortization charges attributable to such road, and to prescribe reasonable
road operating rules, in accordance with 88 2812.3-7 to 2812.4-4.

() As some examples of how this policy would be applied in particular
instances, the United States may issue a permit under subpart 2812 without
requesting any rights with respect to roads, rights-of-way or lands which the
authorized officer finds will not be required for management of or access to
Federal timber, or timber included in a cooperative agreement. Where, however,
the authorized officer finds that there is a road controlled directly or indirectly by
the applicant, which will be needed for such purposes and which he finds either
has capacity to accommodate the probable normal requirements both of the
applicant and of the Government and its licensees, or such additional capacity can
be most economically provided by an investment in such road system by the
Government rather than by the construction of a duplicate road, he may require,
for the period of time during which the United States and its licensees will have
need for the road, the rights to use the road for the marketing and management of
its timber and of timber included in a cooperative agreement in return for the
granting of right-of-way across O. and C. lands, and an agreement that the road
builder will be paid a fair share of the cost of the road and its maintenance. Where
it appears to the authorized officer that such a road will not be adequate or cannot
economically be enlarged to handle the probable normal requirements both of the
private operator and of the United States and its licensees, or even where the
authorized officer has reasonable doubt as to such capacity, he will not request
rights over such a road. Instead, the Bureau will make provision for its own road
system either by providing in its timber sale contracts that in return for the road
cost allowance made in fixing the appraised value of the timber, timber purchasers
will construct or extend a different road system, or by expending for such
construction or by extension monies appropriated for such purposes by the
Congress, or, where feasible, by using an existing duplicating road over which the
Government has obtained road rights. In such circumstances, however, road cost
and maintenance allowances made in the stumpage price of O. and C. timber will
be required to be applied to the road which the Bureau has the right to use, and
thereafter will not in any circumstances be available for amortization or
maintenance costs of the applicant's road.

() When a right-of-way permit is issued for a road or road system over which
the United States obtains rights of use for itself and its licensees, the authorized
officer will seek to agree with the applicant respecting such matters as the time,
route, and specifications for the future development of the road system involved,;
the portion of the capital and maintenance costs of the road system to be borne by
the timber to be transported over the road system by the United States and its
licensees; a formula for determining the proportion of the capacity of the road
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system which is to be available to the United States and its licensees for the
transportation of forest products; and other similar matters respecting the use of
the road by the United States and its licensees and the compensation payable
therefor. To the extent that any such matter is not embraced in such an
agreement, it will be settled by negotiation between the permittee and the
individual licensees of the United States who use the road, and, in the event of
their disagreement, by private arbitration between them in accordance with the
laws of the State of Oregon.

(h) The authorized officer may in his discretion, issue short term right-of-way
permits for periods not exceeding three years, subject to one-year extensions in
his discretion. Such permits shall specify the volume of timber which may be
carried over the right-of-way and the area from which such timber may be logged.
The permits shall be revocable by the authorized officer, the State Director, or the
Secretary for violation of their terms and conditions or of these regulations or if
hazardous conditions result from the construction, maintenance or use of the
rights-of-way by the permittees or those acting under their authority. As a
condition for the granting of such permits, the applicant must comply with
88 2812.3-1 and 2812.3-3 of this subpart to the extent that rights-of-way and road
use rights are needed to remove government timber offered for sale in the same
general area during the period for which the short term right-of-way is granted.

() The authorized officer may, in his discretion, issue to private operators right-
of-way across O. and C. lands, needed for the conduct of salvage operations, for a
period not to exceed five years. A salvage operation as used in this paragraph
means the removal of trees injured or killed by windstorms, insect infestation,
disease, or fire, together with any adjacent green timber needed to make an
economic logging show. As a condition of the granting of such rights-of-way, the
operator will be required, when the authorized officer deems it necessary, to grant
to the United States and its licensees for the conduct of salvage operations on 0.
and C. lands for a period not to exceed five years, rights-of-way across lands
controlled directly or indirectly by him and to grant the right to use to the extent
indicated in 88 2812.3-5 and 2812.3-6 any portions of the road system controlled
directly or indirectly by the private operator which is adequate or can economically
be made adequate to accommodate the requirements of both the operator and of
the United States and its licensees.

[35 FR 9637, June 13, 1970, as amended at 41 FR 21642, May 27, 1976]

§ 2812.0-7 Cross reference.

For disposal of timber or material to a trespasser, see 8§ 9239.0-9 of this chapter.
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§ 2812.0-9 Information collection.

The information collection requirements contained in part 2810 of Group 2800
have been approved by the Office of Management and Budget under

44 U.S.C. 3507 and assigned clearance numbers 1004-0102 and 1004-0107. The
information is being collected to permit the authorized officer to determine if use of
the public lands should be granted for rights-of-way grants or temporary use
permits. The information will be used to make this determination. A response is
required to obtain a benefit. [60 FR 57072, Nov. 13, 1995]

§2812.1 Application procedures.
§2812.1-1 Filing.

(@) An application for a permit for a right-of-way over the O. and C. lands must
be submitted in duplicate on a form prescribed by the Director and filed in the
appropriate district office. Application forms will be furnished upon request.

(b) Any application filed hereunder, including each agreement submitted by the
applicant as a part thereof or as a condition precedent to the issuance of a permit,
may be withdrawn by the applicant by written notice delivered to the authorized
officer prior to the time the permit applied for has been issued to, and accepted by,
the applicant.

[35 FR 9637, June 13, 1970, as amended at 41 FR 21642, May 27, 1976]
§ 2812.1-2 Contents.

(@) An individual applicant and each member of any unincorporated association
which is an applicant must state in the application whether he is a native born or a
naturalized citizen of the United States. Naturalized citizens will be required to
furnish evidence of naturalization pursuant to the provisions of § 2802.1-4.

(b) An application by a private corporation must be accompanied by two copies
of its articles of incorporation, one of which must be certified by the proper official
of the company under its corporate seal, or by the secretary of the State where
organized. A corporation organized in a State other than Oregon must submit a
certificate issued by the State of Oregon attesting that the corporation is authorized
to transact business within that State. The requirements of this paragraph shall be
deemed satisfied if the corporation, having once filed the required documents,
makes specific reference to the date and case number of such previous
applications, states what changes, if any, have been made since the prior filings,
and includes a statement that the right of the company to do business in the State
of Oregon has not lapsed or terminated.
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(c) Where the application is for a right-of-way on any portion of which the
applicant proposes to construct a road, it must be accompanied by two copies of a
map prepared on a scale of 4 inches or 8 inches to the mile. Showing the survey
of the right-of-way so that it may be accurately located on the ground. The map
should comply with the following requirements, except as the authorized officer
may waive in any particular instance all or any of such requirements:

Courses and distances of the center line of the right-of-way should be given;
the courses referred to the true meridian and the distance in feet and decimals
thereof. The initial and terminal points of the survey must be accurately connected
by course and distance to the nearest readily identifiable corner of the public land
surveys, or, if there be no such corner within two miles, then connected to two
permanent and prominent monuments or natural objects. All subdivisions of the
public lands surveys, any part of which is within the limits of the survey, should be
shown in their entirety, based upon the official subsisting plat with subdivisions,
section, township, and range clearly marked. The width of the right-of-way should
be given; and if not of uniform width, the locations and amount of change must be
definitely shown. There shall also be a statement on the face of or appended to
the map indicating the grade and usable width of the road to be constructed, the
type of material which will be used for the surface, the type and extent of the
drainage facilities, and the type of construction and estimated capacity of any
bridges. The map should bear upon its face the statement of the person who
made the survey, if any, and the certificate of the applicant; such statement and
certificate should be as set out in Forms as approved by the Director.

(d) Where the application is for the use of an existing road, a map adequate to
show the location thereof will be required, together with a statement of the specific
nature and location of any proposed improvements to such road. A blank map
suitable for most cases may be procured from the appropriate district forester.

(e) Every application for a right-of-way must also be accompanied by a diagram
indicating the roads and rights-of-way which form an integral part of the road
system with which the requested right-of-way will connect, the portions of such
road system which the applicant directly controls within the meaning of
§ 2812.0-5(i), the portions thereof which the applicant indirectly controls within the
meaning of § 2812.0-5(j), and the portions thereof as to which the applicant has no
control within the meaning of such sections. As to the portions over which the
applicant has no control, he must furnish a statement showing for the two years
preceding the date of the filing of the application, all periods of time that he had
direct or indirect control thereof, and the date and nature of any changes in such
control. The diagram shall also contain the name of the person whom the
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applicant believes directly controls any portion of such road system which the
applicant does not directly control. Where a right-of-way for a railroad is involved,
the applicant must indicate which portions of the right-of-way will be available for
use as truck roads upon the removal of the rails and ties and the probable date of
such removal. Blank diagram forms, suitable for most cases, may be obtained
from the appropriate district forester.

§ 2812.1-3 Unauthorized use, occupancy, or development.

Any use, occupancy, or development of the Revested Oregon and California
Railroad and Reconveyed Coos Bay Wagon Road Grant Lands (O & C) lands (as
is defined in 43 CFR 2812.0-5(e)), for tramroads without an authorization pursuant
to this subpart, or which is beyond the scope and specific limitations of such an
authorization, or that cause unnecessary or undue degradation, is prohibited and
shall constitute a trespass as defined in § 2808.10 of this title. Anyone determined
by the authorized officer to be in violation of this section shall be notified of such
trespass in writing and shall be liable to the United States for all costs and
payments determined in the same manner as set forth in subpart 2808 of this title.
[70 FR 21078, April 22, 2005]

§ 2812.2 Nature of permit.
§ 2812.2-1 Nonexclusive license.

Permits for rights-of-way for tramroads, do not constitute easements, and do
not confer any rights on the permittee to any material for construction or other
purposes except, in accordance with the provisions of 8§ 2812.6-2 and 2812.8-3,
such materials as may have been placed on such lands by a permittee. The
permits are merely nonexclusive licenses to transport forest products owned by
the permittee. Such permits may be canceled pursuant to § 2812.8.

§ 2812.2-2 Right of permittee to authorize use by third parties.

A permittee may not authorize other persons to use the right-of-way for the
transportation of forest products which are not owned by the permittee. Any
person, other than the permittee or a licensee of the United States who desires to
use the right-of-way for such purposes, is required to make application therefor
and to comply with all the provisions of these regulations relating to applications
and applicants: Provided, however, That upon the request of a permittee the
authorized officer may, with respect to an independent contractor who desires to
use such right-of-way for the transportation of forest products owned by such
independent contractor and derived from timber or logs acquired by him from such
permittee, waive the requirements of this sentence. Where the right-of-way
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involved has been substantially improved by the holder of an outstanding permit,
any subsequent permit issued for the same right-of-way will be conditioned upon
the subsequent permittees agreement while the prior permit is outstanding, to be
bound by the road rules of and to pay fair compensation to, the prior permittee,
such rules and compensation to be agreed upon by the prior and subsequent
permittee in accordance with the procedures and standards established by the
regulations in 88 2812.4-1, 2812.4-3, and 2812.4-4 of this subpatrt.

§ 2812.2-3 Construction in advance of permit.

The authorized officer may grant an applicant authority to construct improvements
on a proposed right-of-way prior to a determination whether the permit should
issue. Such advance authority shall not be construed as any representation or
commitment that a permit will issue. Upon demand by the authorized officer, the
applicant will fully and promptly comply with all the requirements imposed under
and by this paragraph. Advance construction will not be authorized unless and
until applicant has complied with 8§ 2812.1-1, 2812.1-2, 2812.3-1 and 2812.5-1.

§ 2812.3 Right-of-way and road use agreement.
§ 2812.3-1 Rights over lands controlled by applicant.

Where, in the judgment of the authorized officer, it appears necessary in order to
carry out the policy set forth in § 2812.0-6, he may require the applicant, as a
condition precedent to the issuance of the permit:

(@) To grant to the United States, for use by it and its licensees and permittees,
rights-of-way across lands in the O. and C. area directly controlled by the
applicant; and as to lands in such area which are indirectly controlled by him,
either to obtain such rights for the United States or to make a showing satisfactory
to the authorized officer that he has negotiated therefor in good faith and to waive
as to the United States, its licensees and permittees any exclusive or restricted
right he may have to such lands as are indirectly controlled by him.

(b) In addition, to agree to permit the United States and its licensees, upon the
payment of fair compensation as hereinafter provided, to use under the terms and
conditions of this paragraph such portion as the applicant directly controls of the
road system and rights-of-way which are an integral part of or may be added to the
road system with which the right-of-way applied for will connect, and as to the
portions of such road system or rights-of-way as the applicant indirectly controls,
either to obtain such rights for the United States and its licensees or to make a
showing satisfactory to the authorized officer that he has negotiated therefor in
good faith and, in such latter circumstance, to waive as to the United States and its
licensees any exclusive or restricted right he may have in such portion of the road
system and rights-of-way.
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§ 2812.3-2 Other roads and rights-of-way controlled by applicant.

In addition to the private road systems and rights-of-way described in
§ 2812.3-1 in the event the applicant controls directly or indirectly other roads or
rights-of-way in any O. and C. area where the authorized officer of the Bureau
finds that, as of the time of filing or during the pendency of the application, the
United States is unreasonably denied access to its timber for management
purposes or where, as of such time, competitive bidding by all prospective
purchasers of timber managed by the Bureau in the O. and C. area, or of other
Federal timber intermingled with or adjacent to such timber, is substantially
precluded by reason of the applicant's control, direct or indirect, of such roads or
rights-of-way, the authorized officer may require the applicant to negotiate an
agreement granting to the United States and its licensees the right to use, in
accordance with the terms and conditions of this paragraph such portion of such
roads or rights-of-way as may be necessary to accommodate such management
or competitive bidding.

§ 2812.3-3 Form of grant to the United States, recordation.

Any grant of rights to the United States under this section shall be executed on
a form prescribed by the Director which shall constitute and form a part of any
permit issued upon the application involved. The applicant shall record such
agreement in the office of land records of the county or counties in which the
roads, rights-of-way, or lands, subject to the agreement are located, and submit
evidence of such recordation to the appropriate district manager.

§ 2812.3-4 Where no road use agreement is required.

Where, in the judgment of the authorized officer, it is consistent with the policy
set forth in subpart 2811 he may issue a permit without requesting the applicant to
grant any rights to the United States under this paragraph.

§ 2812.3-5 Use by the United States and its licensees of rights received from
a permittee.

The use by the United States and its licensees of any of the rights received
from a permittee hereunder shall be limited to that which is necessary for
management purposes, or to reach, by the most reasonably direct route, involving
the shortest practicable use of the permittee's road system, a road or highway
which is suitable for the transportation of forest products in the type and size of
vehicle customarily used for such purposes and which is legally available for public
use for ingress to and the removal of forest products from
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Government lands or from other lands during such periods of time as the timber
thereon may be committed by a cooperative agreement to coordinated
administration with timber of the United States. However, the type and size of
vehicle which may be used by the licensee on the permittee's road shall be
governed by 88 2812.3-7 and 2812.4-3.

§2812.3-6 Duration and location of rights granted or received by the United
States.

The rights-of-way granted by the United States under any permit issued under

§ 2812.6, subject to the provisions of § 2812.7, will be for a stated term or terms
which may vary for each portion of the right-of-way granted; such term or terms will
normally be coincident with the probable period of use for the removal of forest
products by the permittee and any successor in interest of the various portions of
the right-of-way requested. In the same manner the permit will also state the
duration of the rights of the United States to use and to permit its licensees to use,
and the location by legal subdivisions of, each of the various portions, if any, of the
roads, rights-of-way, and lands which a permittee hereunder authorizes the United
States and its licensees to use; and, similarly, the duration of such rights received
by the United States will normally be coincident with the probable period of use for
the removal of forest products, by the United States and its existing and
prospective licensees, of such roads, rights-of-way, and lands.

§ 2812.3-7 Permittee's agreement with United States respecting
compensation and adjustment of road use.

(@) Where the United States receives rights over any road, right-of-way, or
lands, controlled directly or indirectly by a permittee, the authorized officer will seek
to arrive at an advance agreement with the permittee respecting any or all of such
matters as the time, route, and specifications for the development of the road
system in the area; the total volume of timber to be moved over such road system,
and the proportion of such timber which belongs to the United States or is
embraced in a cooperative agreement for coordinated management with timber of
the United States managed by the Bureau; the consequent proportion of the
capital costs of the road system to be borne by such timber of the United States or
embraced in such cooperative agreement; the period of time over, or rate at which,
the United States or its licensees shall be required to amortise such capital cost;
provisions for road maintenance; the use in addition to the uses set forth in
§ 2812.3-5 which the United States and its licensees may make of the road system
involved, a formula for determining the proportionate capacity of the road system
or portions thereof which shall be available to the United States and its licensees
for the transportation of forest products; the amount and type of insurance to be
lllustration I-1
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carried, and the type of security to be furnished by licensees of the United States
who use such road; and such other similar matters as the authorized officer may
deem appropriate. To the extent necessary to fulfill the obligations of the United
States under any such advance agreement, subsequent contracts for the sale of
timber managed by the Bureau and tapped by such road system, and subsequent
cooperative agreements for the coordinated management of such timber with other
timber, will contain such provisions as may be necessary or appropriate to require
such licensees to comply with the terms of the advance agreement. Where such
an advance agreement between the United States and the permittee includes
provisions relating to the route and specifications for extensions of the road system
involved, the authorized officer may agree that upon the filing of proper
applications in the future the applicant or his successor in interest shall receive the
necessary permits for such road extensions as may cross lands managed by the
Bureau: Provided, however, That the applicant shall have substantially complied
with the terms of such advance agreement and of the outstanding permits
theretofore issued to him.

(b) The provisions of § 2812.4 shall not be applicable to any matters embraced
in an agreement made pursuant to this section.

§ 2812.4 Arbitration and agreements.

§ 2812.4-1 Agreements and arbitration between permittee and licensee
respecting compensation payable by licensee to permittee for use of road.

(@) In the event the United States exercises the rights received from a
permittee hereunder to license a person to remove forest products over any road,
right-of-way, or lands of the permittee or of his successor in interest, to the extent
that such matters are not covered by an agreement under § 2812.3-7 of this
subpart, such licensee will be required to pay the permittee or his successor in
interest such compensation and to furnish him such security, and to carry such
liability insurance as the permittee or his successor in interest and the licensee
may agree upon. If the parties do not agree, then upon the written request of
either party delivered to the other party, the matter shall be referred to and finally
determined by arbitration in accordance with the procedures established by
§ 2812.4-4. During the pendency of such arbitration proceedings the licensee
shall be entitled to use the road, right-of-way, or lands involved upon payment, or
tender thereof validly maintained, to the permittee of an amount to be determined
by the authorized officer and upon the furnishing to the permittee of a corporate
surety bond in an amount equal to the difference between the amount fixed by the
authorized officer and the amount sought by the permittee. The licensee shall
also, as a condition of use in such circumstances, maintain such liability insurance
in such amounts covering any additional hazard and risk which might accrue by
reason of the licensee's use of the road, as the authorized officer may prescribe.
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(b) The arbitrators shall base their award as to the compensation to be paid by
the licensee to the permittee or his successor in interest upon the amortization of
the replacement costs for a road of the type involved, including in such
replacement costs an extraordinary cost peculiar to the construction of the
particular road involved and subtracting therefrom any capital investment made by
the United States or its licensees in the particular road involved or in improvements
thereto used by and useful to the permittee or his successor in interest plus a
reasonable interest allowance on the resulting cost figure, taking into account the
risk involved, plus costs of maintenance if furnished by the permittee or his
successor, including costs of gates and gateman. In arriving at the amortization
item, the arbitrators shall take into account the probable period of time, past and
present, during which such road may be in existence, and the volume of timber
which has been moved and the volume of timber currently merchantable, which
probably will be moved from all sources over such road. The arbitrators shall also
take into account the extent to which the use which the licensee might otherwise
economically make of the road system is limited by § 2812.3-5. In addition, the
arbitrators may fix the rate at which payments shall be made by the licensee during
his use of the road. The arbitrators shall require the licensee to provide adequate
bond, cash deposit, or other security to indemnify the permittee or his successor in
interest against failure of the licensee to comply with the terms of the award and
against damage to the road not incident to normal usage and for any other
reasonable purpose, and also to carry appropriate liability insurance covering any
additional hazard and risks which may accrue by reason of the licensee's use of
the road.

(c) Where improvements or additions are required to enable a licensee to use
a road or right-of-way to remove timber or forest products, the cost of such
improvements will be allowable to the licensee.

(d) The full value at current stumpage prices will be allocable against a
licensee for all timber to be cut, removed, or destroyed by the licensee on a
permittee's land in the construction or improvement of the road involved.

§ 2812.4-2 Compensation payable by United States to permittee for use of
road.

In the event the United States itself removes forest products over any road or
right-of-way of the permittee or his successor in interest, the United States, if there
has been no agreement under § 2812.3-7 covering the matter, shall pay to the
permittee or his successor in interest reasonable compensation as determined by
the State Director, who shall base his determination upon the same standards
established by this paragraph for arbitrators in the determination of the
compensation to be paid by a licensee to a permittee: Provided, however, That no
bond or other security or liability insurance is to be required of the United States.
When the United States constructs or improves a road on a permittee's land or
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right-of-way it shall pay to the permittee the full value at current stumpage prices of
all timber of the permittee cut, removed, or destroyed in the construction or
maintenance of such road or road improvements. Current stumpage prices shall
be determined by the application of the standard appraisal formula, used in
appraising O. and C. timber for sale, to the volume and grade of timber. Such
volume and grade shall be determined by a cruise made by the permittee or, at his
request, by the authorized officer. If either the permittee or the authorized officer
does not accept the cruise made by the other, the volume and grade shall be
determined by a person or persons acceptable both to the permittee and the State
Director.

§ 2812.4-3 Agreements and arbitration between permittee and licensee
respecting adjustment of road use.

(@) When the United States exercises the right received under this paragraph
to use or to license any person to use a road of a permittee, the permittee or his
successor in interest shall not unreasonably obstruct the United States or such
licensee in such use. If there has been no agreement under § 2812.3-7 covering
such matters, the permittee shall have the right to prescribe reasonable operating
regulations, to apply uniformly as between the permittee and such licensee,
covering the use of such road for such matters as speed and load limits,
scheduling of hauls during period of use by more than one timber operator,
coordination of peak periods of use, and such other matters as are reasonably
related to safe operations and protection of the road; if the capacity of such road
should be inadequate to accommodate the use thereof which such licensee and
permittee desire to make concurrently, they shall endeavor to adjust their
respective uses by agreement.

(b) If the permittee and such licensee are unable to agree as to the
reasonableness of such operating regulations or on the adjustment of their
respective uses where the capacity of the road is inadequate to accommodate
their concurrent use, then upon the written request of either party delivered to the
other party, the matter shall be referred to and finally determined by arbitration
inaccordance with the procedures established by § 2812.4-4.

(c) The arbitrators may make such disposition of a dispute involving the
reasonableness of such operating regulations as appears equitable to them, taking
into account the capacity and the construction of the road and the volume of use to
which it will be subjected. In the determination of a dispute arising out of the
inadequacy of the capacity of a road to accommodate the concurrent use by a
permittee and a licensee, the arbitrators may make such disposition thereof as
appears equitable to them, taking into account, among other pertinent facts, the
commitments of the permittee and the licensee with respect to the cutting and
removal of the timber involved and the disposition of the products derived
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therefrom; the extent to which each of the parties may practicably satisfy any of the
aforesaid commitments from other timber currently controlled by him; the past
normal use of such road by the permittee; the extent to which federal timber has
contributed to the amortization of the capital costs of such road; and the extent to
which the United States or its licensees have enlarged the road capacity.

§ 2812.4-4 Arbitration procedure.

(@) Within 10 days after the delivery of a written request for arbitration under
§ 2812.4-1 or § 2812.4-3 of this subpart each of the parties to the disagreement
shall appoint an arbitrator and the two arbitrators thus appointed shall select a third
arbitrator. If either party fails to appoint an arbitrator as provided herein, the other
party may apply to a court of record of the State of Oregon for the appointment of
such an arbitrator, as provided by the laws of such State. If within ten days of the
appointment of the second of them, the original two arbitrators are unable to agree
upon a third arbitrator who will accept the appointment, either party may petition
such a court of record of the State of Oregon for the appointment of a third
arbitrator. Should any vacancy occur by reason of the resignation, death or
inability of one or more of the arbitrators to serve, the vacancy shall be filled
according to the procedures applicable to the appointment of the arbitrator whose
death, disability, or other inability to serve, created the vacancy.

(b) By mutual agreement, the parties may submit to a single arbitration
proceeding controversies arising under both 88 2812.4-1 and 2812.4-3.

(c) The arbitrators shall hear and determine the controversy and make, file,
and serve their award in accordance with the substantive standards prescribed in
88 2812.4-1 and 2812.4-3, for the type of controversy involved and in accordance
with the procedures established by the laws of the State of Oregon pertaining to
arbitration proceedings. A copy of the award shall also be served at the same time
upon the authorized officer or the State Director, either personally or by registered
mail.

(d) Costs of the arbitration proceedings shall be assessed by the arbitrators
against either or both of the parties, as may appear equitable to the arbitrators,
taking into account the original contentions of the parties, the ultimate decision of
the arbitrators and such other matter as may appear relevant to the arbitrators.

(35 FR 9638, June 13, 1970, as amended at 41 FR 21642, May 27, 1976]
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§2812.5 Payment to the United States, bond.
§2812.5-1 Payment required for O. and C. timber.

An applicant will be required to pay to the Bureau of Land Management, in
advance of the issuance of the permit, the full stumpage value as determined by
the authorized officer of the estimated volume of all timber to be cut, removed, or
destroyed, on O. and C. lands in the construction or operation of the road.

§2812.5-2 Payment to the United States for road use.

(@) A permittee shall pay a basic fee of $5 per year per mile or fraction thereof
for the use of any existing road or of any road constructed by the permittee upon
the right-of-way. If the term of the permit is for 5 years or less, the entire basic fee
must be paid in advance of the issuance of the permit. If the term of the permit is
longer than 5 years, the basic fee for each 5-year period or for the remainder of the
last period, if less than 5 years, must be paid in advance at 5-year intervals:
Provided, however, That in those cases where the permittee has executed under
88 2812.3-1 to 2812.3-5 an agreement respecting the use of roads, rights-of-way
or lands, no such basic fee shall be paid: Provided further, This paragraph shall
not apply where payment for road use is required under § 2812.3-1(b).

(b) Where the permittee receives a right to use a road constructed or acquired
by the United States, which road is under the administrative jurisdiction of the
Bureau of Land Management, the permittee will be required to pay to the United
States a fee to be determined by the authorized officer who may also fix the rate at
which payments shall be made by the permittee during his use of the road. The
authorized officer shall base his determination upon the amortization of the
replacement costs for a road of the type involved, together with a reasonable
interest allowance on such costs plus costs of maintenance if furnished by the
United States and any extraordinary costs peculiar to the construction or acquisi-
tion of the particular road. In the case of federally acquired or constructed access
roads, an allowance representing a reasonable allocation for recreational or other
authorized uses shall be deducted from the replacement costs of the road before
the amortization item is computed. A similar allowance and deduction shall be
made in cases involving roads constructed as a part of a timber sale contract
when, and if, subsequent to completion of such contract any such road becomes
subject to recreational or other authorized uses. In arriving at the amortization
item, the authorized officer shall take into account the probable period of time, past
and present, during which such road may be in existence, and the volume of
timber which has been moved, and the volume of timber currently merchantable
which probably will be moved from all sources over such road: Provided, however,
That this subdivision shall not apply where the permittee transports forest products
purchased from the United States through the Bureau of Land Management, or
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where payment for such road use to another permittee is required under this
subpart 2812: Provided further, That where the United States is entitled to charge
a fee for the use of a road, the authorized officer may waive such fee if the
permittee grants to the United States and its licensees the right to use, without
charge, permittee's roads of approximately equal value as determined under the
methods provided in this subdivision and § 2812.4-1(b), as may be applicable.

(c) If an application is filed to use a road built on O. and C. lands by the
applicant or his predecessor in interest under a permit which has expired, the
authorized officer may issue a new permit which provides that as to such road the
applicant's road use payments shall be determined in accordance with paragraph
(b) of this section except that he shall be required to pay a road use fee which is
adequate to amortize only his proportionate share of any capital improvements
which have been or may be placed on the road by the United States or its
licensees together with a reasonable interest allowance thereon plus cost of
maintenance if furnished by the United States: Provided, however, That if the
application is for use of a road which has been built by a predecessor in interest
the permit shall provide that the applicant may use the road only for the purpose of
reaching the lands of the predecessor in interest that were served by the road. As
a condition for the granting of such a permit, the applicant must comply with
88§ 2812.3-1 to 2812.3-5 to the extent that rights-of-way and road use rights are
needed to manage lands of the United States or to remove timber therefrom.

§2812.5-3 Bonds in connection with existing roads.

An applicant for permit or a permittee desiring to use an existing road owned or
controlled by the United States, shall prior to such use post a bond on a form
prescribed by the Director. The amount of the bond shall be determined by the
authorized officer but in no event less than five hundred dollars ($500) per mile or
fraction thereof. The bond shall be executed by an approved corporate surety, or
the permittee may deposit an equivalent amount in cash or negotiable securities of
the United States and the bond shall be conditioned upon compliance with subpart
2812 and the terms and conditions of the permit.

8§ 2812.6 Approval and terms of permit.
§ 2812.6-1 Approval.

(@) Upon the applicant's compliance with the appropriate provisions of this
paragraph and if it is determined that the approval of the application will be in the
public interest, the authorized officer may, in his discretion, issue an appropriate
permit, upon a form prescribed by the Director.

(b) The authorized officer may waive the requirements of 8§ 2812.1-2 (c) and
(e) and 2812.5-3 in the case of a natural person who applies for a right-of-way for
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not to exceed a period of twelve weeks. Not more than one such waiver shall be
allowed in each consecutive twelve calendar months on behalf of or for the benefit
of the same person.

§ 2812.6-2 Terms and conditions of permit.

(@) As to all permits: Every permittee shall agree:

(1) To comply with the applicable regulations in effect as of the time when
the permit is issued and, as to the permittee's roads as to which the United States
has received rights under 88 2812.3-1 to 2812.3-5 with such additional regulations
as may be issued from time to time relating to the use of roads for the purpose of
access by properly licensed hunters and fishermen and by other recreationalists to
lands of the United States in the O. and C. area which are suitable for such
recreational purposes, where such use will not unreasonably interfere with the use
of the road by the permittee for the transportation of forest products or unduly
enhance the risk of fire, collision, or other hazards on such road and on lands in
the vicinity thereof. If, notwithstanding the request of the authorized officer that the
permittee allow use of a road in conformity with such additional regulations the
permittee shall unreasonably withhold his assent, the authorized officer shall refer
the disagreement through the proper channels to the Director of the Bureau for his
consideration, and, if the Director concurs in the conclusion of the authorized
officer and if the matter is still in dispute, he shall refer the matter to the Secretary
of the Interior for his consideration. In the event of the Secretary's concurrence in
the conclusions of the authorized officer, and if the permittee nevertheless un-
reasonably withholds such assent, the United States may institute such judicial
proceedings as may be appropriate to enforce said regulations.

(2) Not to cut, remove, or destroy any timber not previously purchased on
the right-of-way without having first obtained specific authority from the authorized
officer and making payment therefor.

(3) To take adequate precaution to prevent forest, brush, and grass fires; to
endeavor with all available personnel to suppress any fire originating on or
threatening the right-of-way on which a road is being used or constructed by the
permittee or any fire caused by the permittee; to do no burning on or near the right-
of-way without State permit during the seasons that permits are required and in no
event to set fire on or near the right-of-way that will result in damage to any natural
resource or improvement.

(4) To submit to arbitration proceedings and to be bound by the resulting
arbitral awards, pursuant to 88§ 2812.4-1, 2812.4-3, and 2812.4-4,

(5) Inthe event that the United States acquires by purchase or eminent
domain the land or any interest therein, over which there passes a road which the
United States has acquired the right to use under 88 2812.3-1 to 2812.3-5 of this
subpart to waive compensation for the value of the road, equivalent to the
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proportion that the amount the United States has contributed bears to the total
actual cost of construction of the road. Such contribution shall include any
investment in or amortization of the cost of such road, or both, as the case may be,
made by the United States or a by the licensee either by way of direct expendi-
tures upon such road, or by way of payment United States or a licensee to the
permittee, or by way of allowance made by the United States to the permittee in
any timber sales contract for such amortization or capital investment.

(6) To construct all roads and other improvements as described in the
application for the permit, except as the authorized officer may authorize
modification or abandonment of any such proposed construction.

(7) To use the permit and right-of-way afforded subject to all valid existing
rights, to such additional rights-of-way as may be granted under this paragraph to
a reservation of rights-of-way for ditches and canals constructed under authority of
the United States.

(8) Not to discriminate against any employee or applicant for employment
because of race, creed, color, or national origin, and to require an identical
provision to be included in all subcontracts.

(9) Except as the authorized officer may otherwise permit or direct to clean
up and remove from the road and right-of-way within six months after the
expiration or other termination of the permit, all debris, refuse, and waste material
which may have resulted from his operations and use of said road; to repair all
damage to said road resulting directly or indirectly from his use thereof; and to
remove therefrom all structures, timbers, and other objects that may have been
installed or placed thereon by him in connection with said operations or use;
Provided, however, That the road and all usable road improvements shall be left in
place.

(10) Upon request of an authorized officer, to submit to the Bureau within 30
days with permission to publish, the detailed terms and conditions, including the
fee which the permittee will ask as a condition of such licensee's use for the
removal of forest products over any road or right-of-way which the United States
and its licensees have acquired a right to use under 88 2812.1-3 to 2812.1-5.

(11) To grant to the United States, upon request of an authorized officer in
lieu of the rights-of-way across legal subdivisions granted pursuant to 88 2812.1-3
to 2812.1-5, such permanent easements on specifically described locations as
may be necessary to permit the Bureau to construct roads on such legal
subdivisions with appropriated funds: Provided, That at the time of the grant of
such permanent easements the Bureau shall release, except for necessary
connecting spur roads, the rights-of-way across such legal subdivisions previously
granted: Provided further, That if the United States builds a road on such
permanent easements it shall pay for any timber of the permittee which is cut,
removed, or destroyed in accordance with § 2812.4-2. The authorized officer shall
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waive the requirement under this paragraph, however, if the permittee makes a
satisfactory showing to the authorized officer that he does not own a sufficient
interest in the land to grant a permanent easement, and that he has negotiated
therefor in good faith without success.

(b) As to permits for the use of an existing road: In addition, every permittee to
whom a permit is issued for the use of an existing road is required to agree:

(1) To maintain such a road in an adequate and satisfactory condition or to
arrange therefor with the other users of the road. In the absence of satisfactory
performance, the authorized officer may have such maintenance work performed
as may be necessary in his judgment, determine the proportionate share allocable
to each user, and collect the cost thereof from the parties or the sureties on the
bonds furnished by said parties.

(2) Upon the expiration or other termination of his right to its use, to leave
said road and right-of-way in at least as good a condition as existed prior to the
commencement of his use.

§ 2812.7 Assignment of permit.

Any proposed assignment of a permit must be submitted in duplicate, within
90 days after the date of its execution, to the authorized officer for approval,
accompanied by the same showing and undertaking by the assignee as is required
of an applicant by 88§ 2812.1-2 and 2812.3-1 to 2812.3-5, and must be supported
by a stipulation that the assignee agrees to comply with and be bound by the
terms and conditions of the permit and the applicable regulations of the
Department of the Interior in force as of the date of such approval of the
assignment.

[35 FR 9638, June 13, 1970, as amended at 41 FR 21642, May 27, 1976]
§ 2812.8 Cause for termination of permittee's rights.
§ 2812.8-1 Notice of termination.

(a) The authorized officer in his discretion may elect upon 30 days' notice to
terminate any permit or right-of-way issued under this paragraph if:

(1) In connection with the application made therefor, the applicant rep-
resented any material fact knowing the same to be false or made such rep-
resentation in reckless disregard of the truth; or

(2) A permittee, subsequent to the issuance of a permit or right-of-way to
him, represents any material fact to the Bureau, in accordance with any
requirement of such permit or this paragraph, knowing such representation to be
false, or makes such representation in reckless disregard of the truth.

(b) The authorized officer in his discretion may elect to terminate any permit or
right-of-way issued under this paragraph, if the permittee shall fail to comply with
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any of the provisions of such regulations or make defaults in the performance or
obligation of any of the conditions of the permit, and such failure or default shall
continue for 60 days after service of written notice thereof by the authorized officer.

(c) Notice of such termination shall be served personally or by registered mail
upon the permittee, shall specify the misrepresentation, failure or default involved,
and shall be final, subject, however, to the permittee’s right of appeal.

(d) Termination of the permit and of the right-of-way under this section shall not
operate to terminate any right granted to the United States pursuant to this
paragraph, nor shall it affect the right of the permittee, after the termination of his
permit and right-of-way to receive compensation and to establish road operating
rules with respect to roads controlled by him which the United States has the right
to use and to permit its licensees to use; nor shall it relieve the permittee of his
duty under this paragraph, to submit to and be bound by arbitration pursuant to
88§ 2812.4-1, 2812.4-3, and 2812.4-4.

§ 2812.8-2 Remedies for violations by licensee.

(@) No licensee of the United States will be authorized to use the roads of a
permittee except under the terms of a timber sale contract or a cooperative
agreement with the United States which will require the licensee to comply with alll
the applicable provisions of this paragraph, and any agreements or awards made
pursuant thereto. If a licensee fails to comply with the regulations, agreements, or
awards, the authorized officer will take such action as may be appropriate under
the provisions of the timber sale contract or cooperative agreement.

(b) A permittee who believes that a licensee is violating the provisions of such
a timber sale contract or cooperative agreement pertaining to use of the
permittee's roads, rights-of-way, or lands, may petition the authorized officer,
setting forth the grounds for his belief, to take such action against the licensee as
may be appropriate under the contract or the cooperative agreement. In such
event the permittee shall be bound by the decision of the authorized officer,
subject, however, to a right of appeal pursuant to § 2812.9 and subiject, further, to
the general provisions of law respecting review of administrative determinations.
In the alternative, a permittee who believes that a licensee has violated the terms
of the timber sale contract or cooperative agreement respecting the use of the
permittee's roads may proceed against the licensee in any court of competent
jurisdiction to obtain such relief as may be appropriate in the premises.

§ 2812.8-3 Disposition of property on termination of permit.

Upon the expiration or other termination of the permittee’s rights, in the absence
of an agreement to the contrary, the permittee will be allowed 6 months in which to
remove or otherwise dispose of all property or improvements, other than the road
and usable improvements to the road, placed by him on the right-of-way, but if not
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removed within this period, all such property and improvements shall become the
property of the United States.

§ 2812.9 Appeals.

An appeal pursuant to part 4 of 43 CFR Subtitle A, may be taken from any final
decision of the authorized officer, to the Board of Land Appeals, Office of the
Secretary.

[41 FR 29123, July 15, 1976]
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IIl. GLOSSARY OF TERMS AND LIST OF ACRONYMS

Section A. of this chapter contains a glossary of terms that are used throughout the
handbook.

Section B. contains a list of acronyms used in this handbook and a description for
each.

The glossary definition terms are commonly used in the O&C Logging Road Right-
of-Way Program. The definitions are specific to this program and not necessarily
germane otherwise. Some of the definitions have been extracted from the
regulations at 43 CFR 2812 and 43 CFR 5400. See 43 CFR §2812.0-5 for
definitions in the regulations.

The terms in the acronyms section are used somewhere in the handbook and are
commonly used by the Bureau of Land Management.
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A. Glossary of Terms

accord: An agreement reached between the assignor and assignee(s), parties to
an assignment of a permit. The accord is the “meeting of the minds” between the
parties in an assignment regarding such issues as: 1) road control, 2) collection of
fees owed by the U.S., 3) payment of fees owed to the U.S., and 4) in areas of
intermingled assignor and assignee ownership, the identification of common use of
U.S. roads after the assignment, etc. The agreements reached in the accord are
usually captured in the written assignment itself or as an attachment or exhibit.

administrative decision: A written document, signed by a BLM authorized officer
under delegated authority, which disposes of a stated issue or issues in a case
situation (BLM Manual 1841.05A).

Agreement [capitalization emphasized]: The Right-of-Way and Road Use
Agreement (hereafter referred to in this handbook as Agreement). A two-fold grant:
a) to the United States, pursuant to 43 CFR 2812.3-1(a), rights-of-way for use by the
United States, its licensees and permittees, and b) to the United States and its
licensees, pursuant to 43 CFR 2812.3-1 b. the rights to use roads and rights-of-way
owned or controlled by the Permittee across for the management and removal of
timber and other forest products (including mineral products) from lands of the
United States. The Agreement is the half of the “reciprocal right-of-way agreement”
(see definition below) which contains the U.S. rights over private lands, roads or
rights-of-way. An Agreement is a special form of nonexclusive easement to the U.S.
The Agreement is the half of the reciprocal right-of-way agreement containing rights
for the U.S.

agreement area: A geographic area depicted on a map (typically referred to as
Exhibit C) which forms a part of a reciprocal right-of-way agreement. For those
reciprocal right-of-way agreements which do not have an agreement area boundary
specifically identified on the map, the agreement area constitutes all the lands
shown on the map.

agreement land: Land or interest in land owned or controlled by the permittee and
listed on Schedule 2 of the Agreement and Permit.

allocation: The setting apart or segregation of a portion of the road replacement
cost, capital expenditure, or road maintenance fees attributable to road uses other
than log hauling (i.e. recreation and other public uses). The net effect of allocation is
that a permittee is not required to share in road costs which are not directly
attributable to hauling of timber and other forest products.

amendment: An administrative action associated with a reciprocal right-of-way
agreement or unilateral permit. Amendments are prepared for several reasons: 1)
to modify a Schedule of Land to delete or add lands, roads or rights-of-way (and the
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associated Exhibit C map), 2) to add, delete, or revise the provisions in an Exhibit A
or Exhibit B of a reciprocal right-of-way agreement, or c) to revise recorded
accessory documents such as the license agreement. An amendment document is
executed by both parties to the reciprocal right-of-way agreement, acknowledged,
and recorded in the appropriate county or counties.

amortization: To write off, over time, the replacement cost of, or capital
expenditure on, a road through the payment of a road use fee.

amortization rate: See “road use fee”
appropriated funds: Funds authorized by Congress for a specific purpose.

arbitration agreement: An older form of reciprocal right-of-way agreement in which
the conditions of road use and construction are left to be agreed upon between the
permittee and the licensee of the U.S. Disputes are settled by arbitration in
accordance with the regulations (43 CFR §2812).

assignee: The party who applies for and receives an assignment of all or part of the
rights, title and interest in an O&C permit (either unilateral or reciprocal).

assignment: The transfer of rights, title, interests and responsibilities in an O&C
permit. An assignment may be made in whole or in part and assigned to one or
more parties. All assignments must be approved by the U.S.

assignor: A permittee who conveys or purports to convey all or part of their rights,
title and interest in a permit.

capital expenditure: The costs associated with the betterment of a road, or the
relocation or replacement of a road or road facility. Costs may include road
improvement, facility upgrading, and "catastrophic maintenance."

catastrophic maintenance: Work activities necessary to return a roadway or
bridge facility back to serviceability following a failure that is sudden and complete
due to an external cause. Examples include road washouts, avalanches, or
rockslides. Catastrophic maintenance is not due to structural deficiencies, normal
physical deterioration, or lack of maintenance.

construction plat: See right-of-way plat.

contract purchaser: A purchaser of land under a “land sales contract.” Most often
the purchaser gets an immediate possessory interest in the land but the seller
remains on title and retains an interest in the property until the contract is fully
satisfied.

deficit share: See percentage share.
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deficit party: A party with a deficit share. Once that party’s deficit share is paid off
(or swapped out), that party is no longer a deficit party.

detailed agreement: An older form of reciprocal right-of-way agreement in which all
anticipated matters concerning road use are described and every known or probable
road use item is agreed upon.

discretion: The ability or legal authority of a party to a reciprocal right-of-way
agreement to make decisions or choices, i.e., to approve, modify or reject proposed
actions.

exclusive easement: The permanent easement form attached to a Permit for the
purposes described in 43 CFR §2812.6-2(a)(11).

fee calculation: See road use fee calculation.

forest products: Timber or other vegetative resources derived from timber (i.e.,
firewood, chips, poles, cull, and salvage material). Forest products may also include
mineral materials (i.e. sand, gravel, and riprap) only to the extent they are to be used
in connection with logging, and the manufacturing of lumber (see definition of
tramroads). Mineral material as described herein does not include locatable
minerals (such as gold, silver, iron ore, etc.) or the commercial removal of mineral
material from the forest for delivery to the market place.

grantor: The party who has granted to the U.S. the rights in the Agreement.

guyline: A wire rope cable used to secure a tower or spar tree to stumps, deadman
anchors, or heavy equipment for cable logging purposes.

interlocutory decision: A decision in which there are one or more issues which still
need to be resolved before the decision is final (sometimes referred to as a
“conditional decision;” that is, the applicant must meet certain conditions or perform
certain actions for the decision to become final).

interest allowance: A one-time simple interest "surcharge" (currently at 3%)
included in the road use fee calculation in accordance with the regulations at
43 CFR 2812.

license agreement: An agreement between a licensee (purchaser of U.S. forest
products) and a licensor (permittee) detailing the terms and conditions of use (by
the licensee) of a permittee’s roads and lands under an Agreement. The form of the
license agreement is negotiated between the United States and the permittee and
may be revised only by mutual written agreement. Some reciprocal right-of-way
agreements do not include a license agreement.
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licensee: Any person who is authorized to remove timber or forest products from
lands of the U.S. and executes a license agreement with the licensor. A licensee is
not an agent of the U.S.

licensor: A permittee who executes a license agreement with the licensee.

maintenance fee: A fee charged for the upkeep of a road or road improvement. A
maintenance fee is typically charged for commercial use on a rate per unit basis.

management: Police protection, fire pre-suppression and suppression, inspection,
cruising, reforestation, thinning, stand improvement, inventorying, surveying,
construction and maintenance of improvements, disposal of land, the eradication of
forest insects, pests and disease, and other activities of a similar nature.

MBF (or M. Bd. Ft.): Thousand Board Feet. This is a measurement unit of timber
used for the sale of timber, and calculating road use and maintenance fees. ltis
based on Scribner Decimal C log scale with taper allowance for logs longer than
sixteen (16’) feet or a reasonable conversion thereof.

merchantable timber: That timber which is marketable according to prevailing
utilization standards in the area and measured in thousand board feet Scribner
Decimal C log scale with taper allowance for logs longer than sixteen (16) feet, or a
reasonable conversion thereof.

minor forest products: Commonly referred to as minor (or special) forest products
and includes vegetative material including grasses, seeds, roots, bark, berries,
mosses, ferns, edible mushrooms, tree seedlings, transplants, poles, and firewood
(fuel wood).

nondiscretionary action: An action for which the either party to reciprocal right-of-
way permit or unilateral permit has no (or little) discretion to deny, approve or modify
an action except for limited circumstances or reasons found in regulations or
reciprocal right-of-way agreement provisions, etc.

O&C lands: Lands administered by the BLM which are in Oregon and in and west
of Range 8 E., Willamette Meridian, Oregon, including the Revested Oregon and
California Railroad, Reconveyed Coos Bay Wagon Road Grant Lands, and other
public lands administered by the U.S. under the provisions of the Act of August 28,
1937 (43 U.S.C. 81181a and 81181b). See 43 CFR §2812.0-5(e).

0O&C permit: An O&C Logging Road Right-of-Way Permit issued pursuant to
43 CFR 2812. When described in this Handbook as an O&C permit (or as
“permit"—Ilower case “p”), it generically refers to either a [reciprocal] Permit or
unilateral permit.
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percentage share: That proportion of the amortization of a road replacement cost
or road improvement cost which is calculated as a percentage of the total volume of
merchantable timber tributary to the road or road improvement attributable to each
landowner.

Permit [capitalization emphasized]: The O. & C. Logging Road Right-of-Way
Permit; a grant from the U.S. to an applicant (permittee) to construct and/or use
roads on U.S. lands or interests in land for the management and removal of timber
and other forest products owned or controlled by the applicant/permittee. This is the
half of the “reciprocal right-of-way agreement” (see definition below) which contains
the permittee rights over U.S. lands, roads or rights-of-way. The Permit is “merely a
nonexclusive license to transport forest products owned by the permittee”

(43 CFR 82812.2-1).

permit [lower case “p”]: see O&C permit.

permittee: A party who holds an O&C Logging Road Right-of-Way Permit (can be
either reciprocal or unilateral).

permittee road: A road owned or controlled by a permittee.
proportionate share: See percentage share.

reciprocal right-of-way agreement: Documents which exchange access rights
between the U.S. and a permittee pursuant to the regulations at 43 CFR 2812. A
reciprocal right-of-way agreement generally consists of an Agreement, a Permit, an
exclusive easement, a License Agreement, and associated Exhibits and Schedules
(see Chapter V.).

recital: A statement of facts used in various O&C right-of-way documents (such as
amendments, assignment, etc.) in order to explain the reasons and/or historical
information upon which the transaction is based. Recitals are found in the
“Whereas” section of the document.

Regional Solicitor: The legal counsel (attorney) for the Dept. of Interior, Pacific
Northwest Region, who provides legal opinions and guidance on agency matters.

right-of-way plat: The map filed pursuant to the regulations at 43 CFR
§2812.1-2(c) for construction or improvement of a road, landing, etc. on either U.S.
or permittee lands. This is sometimes referred to as a crossing plat or construction
plat.

road control: The right to use the road and authorize third parties to use the road
subject to the rights of the road owner (see “road ownership” definition).
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road improvement: Work and materials expended to better a road by increasing its
construction standards when compared to its standards at the time of the original
calculation of percentage shares. It may include: widening; surfacing; the addition
of drainage structures and turnouts; and bridge replacement.

road maintenance: Work and materials expended to keep a road at its construction
standards in effect at the time of the original calculations of percentage shares.
Examples may include: 1) blading and shaping, 2) cleaning of ditches, catch basins
and culverts, 3) brush cutting, 4) surface patching and pot hole repair, 5) surface
replacement, 6) culvert replacement; 7) minor slide removal , 8) slip-out repair, and
8) bridge renovation.

road ownership: The rights of road ownership include: 1) use of the road, 2) first
right of maintenance on the road and collecting pro-rata expenses from other users
(maintenance and/or surface replacement fees), or allowing for operator
maintenance, 3) collection of road use fees from other users for amortization of the
replacement cost of the road, and 4) establishing reasonable traffic regulations for
the use of the road which are applicable to all users of the road, including the road
owner.

road replacement cost: The replacement cost of the road including extraordinary
costs peculiar to the construction or acquisition of the road or right-of-way but
excluding any capital investment made in the road by the [permittee—if it is a U.S.
road] or [U.S. or its licensees if it is a permittee road]. The replacement cost is
calculated as of the time of first use by the using party.

road use fee: A fee, expressed in dollars per thousand board feet (MBF or
equivalent—Scribner Decimal C log rule), charged for the amortization of a road
replacement cost or road improvement cost. A road use fee is charged when a road
or road improvement is used until the using party’s percentage share is paid off.

road use fee calculation: A procedure used to determine the percentage (deficit)
shares and amortization rate (road use fee per MBF) of a road replacement value or
cost of improvement using a formula based on the criteria defined in 43 CFR
8§2812.5-2(b) and the specific formulas found in reciprocal right-of-way agreements.

Schedule 1: A Schedule of Land (attached to a reciprocal right-of-way agreement)
which lists the legal descriptions of U.S. lands, roads, or rights-of-way over which a
permittee has been granted rights in a Permit. Some reciprocal right-of-way
agreements may use an alphabetical designation for the Schedule rather than
numerical.

Schedule 2: A Schedule of Land (attached to a reciprocal right-of-way agreement)
which lists the legal descriptions of applicant/permittee lands, roads, or rights-of-way
over which the U.S. has been granted rights in an Agreement. Some reciprocal
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right-of-way agreements may use an alphabetical designation for the Schedule
rather than numerical.

Schedule 3: A Schedule of Land (attached to a reciprocal right-of-way agreement)
which lists the legal descriptions of U.S. lands, roads, or rights-of-way to which
certain provisions of an Agreement or Permit may attach which are in addition to the
original provisions applicable to Schedule 1 and Schedule 2 lands.

Scribner Decimal C Log Rule: a log scale method based on diagramming the
number of boards (one-inch thick, with allowance for slabs, edgings and saw kerf)
that could be recovered from a log of a given diameter and length. The rule uses
tens of board feet as its basic unit of measure. It rounds off board foot volumes to
the nearest 10 board feet and drops the remaining cipher. The board foot volume is
then determined by totaling the volumes of all the boards.

semi-detailed agreement: A current form of reciprocal right-of-way agreement
which spells out or provides methods to resolve the known problem areas such as
road use fees, maintenance fees, bonds, insurance, traffic rules, etc. Settlement of
unforeseen problems may be accomplished through amendments, arbitration, and/or
mutual agreement by the parties.

supplement: An administrative document used to implement certain terms and
conditions included in a reciprocal right-of-way agreement. The most common
supplements are road use fee calculations and right-of-way plats.

swap out: The exchange of deficit share balances (in a road or improvement) of the
U.S. and a permittee for the purpose of obtaining free use of each other’s roads or
road improvements.

system fee: An amortization strategy in which a fixed (negotiated) road use fee is
established and paid by a deficit party until that party’s total deficit share is paid off.
A system fee applies to all roads in the system and not on a road-by-road basis.

system fee agreement: A reciprocal right-of-way agreement in which the
amortization record keeping is done on a ledger basis instead of a road-by-road
basis. In a system fee ledger, only one party has a deficit balance at any given time.
In a system fee agreement, the road use fee/MBF is negotiated (see system fee
above). Road use fee calculations are still completed, but only to determine a deficit
balance of a road replacement cost or capital improvement, which after the fee
calculation is accepted by the using party, will be posted against that party’s side of
the system fee ledger.

T & E Species: Threatened & Endangered Species. According to the Endangered
Species Act (ESA), species may be listed as either "endangered" or "threatened."
Endangered is defined as a species that is in danger of extinction within its native
range. Threatened is defined as a species that is likely to become endangered,

BLM Oregon State Office Handbook H-2812-1 Rel. 2-165
Supersedes Rel. 2-143 02/17/2009



CHAPTER Il - GLOSSARY AND ACRONYMS 11-10

potentially in the near term, within part or a majority of its native range. All species
of plants and animals, except pest insects and non-native species, can be listed as
endangered or threatened.

tailhold: An anchor (usually trees or stumps) used to secure the end of a log
yarding (tramway) cable. Anchors may also include mechanical devices such as
heavy equipment.

tie road: A U.S. road connecting two or more tributary areas and formally
designated by the BLM. Tie roads are exempt from amortization.

timber: Standing trees, down trees, or logs which are capable of being measured in
board feet (BF).

tramroads (definition from 43 CFR 8§2812.0-5(f)): include tramways, and wagon or
motor truck roads to be used in connection with logging, and the manufacturing of
lumber,; it also includes railroads to be used principally for the transportation, in
connection with such activities, of the property of the owner of such railroad.

tramway: A system for carrying logs or other forest products using traveling
carriages or cars suspended from an overhead cable or cables and supported by
one or more towers, hangers, anchors, guylines, etc.

tributary area: For purposes of amortization, a geographic area of forest land, and
existing or potential road system or logical extensions of either, where the
merchantable timber from such lands has moved over the road system and where
the currently merchantable timber probably will be moved over a particular road or
road improvement.

tributary timber: The total volume of timber which has been moved over a road
and the volume of tributary timber currently merchantable which probably will be
moved over the road or road improvement). Tributary timber is used to calculate the
percentage shares of the U.S. and the permittee in the amortization of a road or road
improvement. Note: Since entering into early reciprocal right-of-way agreements,
some new federal requirements have been established. These include environ-
mental considerations, spotted owl management areas, pesticide restrictions, other
set-aside areas, etc. These items generally do not appreciably alter the ratios or
land and timber tributary to a road system and should not be excluded or removed
from tributary area determinations.

tripartite agreement: An agreement between the U.S., a permittee, and an
independent contractor which enables the independent contractor to utilize a Permit
to haul timber which was purchased from the permittee.

unilateral permit: An O&C Logging Road Right-of-Way Permit which does not
involve a reciprocal right-of-way agreement (see Chapter IV.). A unilateral permit is
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“merely a nonexclusive license to transport forest products owned by the permittee”
(43 CFR 8§2812.2-1).

U.S. road: A road owned or controlled by the United States.
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B. List of Acronyms

ACEC: Area of Critical Environmental Concern. FLPMA Section 103 (43 U.S. Code
1702([a]) and 43 CFR 1601.0-5(a) describes ACEC’s as “areas within the public
lands where special management attention is required to protect and prevent
irreparable damage to important historic, cultural, or scenic values, fish and wildlife
resources or other nature systems or processes, or to protect life and safety from
natural hazards.” Only BLM-administered lands are included in ACEC boundaries.
The ACEC designation is an administrative designation that is accomplished through
the land use planning process.

AO: Authorized Officer--an employee of the BLM to whom the authority to take or
approve action has been delegated.

BLM: Bureau of Land Management, an agency of the United States Department of
Interior. The BLM is responsible for administering the O&C Logging Road Right-of-
Way Program the regulations under 43 CFR 2812.

CBS: BLM'’s Collections and Billings System where all bills are processed, and if
not paid, are subject to a specific collection process.

CX: Categorical Exclusion. “Categorical exclusions are categories of actions that
Federal agencies have determined do not have a significant effect on the quality of
the human environment (individually or cumulatively) and for which, therefore,
neither an EA nor an EIS is required (40 CFR 1508.4). A CX is a form of NEPA
compliance, without the analysis that occurs in an EA or an EIS. It is not an
exemption from the NEPA.” (BLM NEPA Handbook, H-1790-1, p. 17) The term is
sometimes also used interchangeably to mean the review of a proposed action to
determine whether a specific categorical exclusion applies, and whether any
“extraordinary circumstances” apply. (See also 40 CFR 1508.4)

CEQ: Council on Environmental Quality. Congress established CEQ within the
Executive Office of the President as part of the National Environmental Policy Act of
1969 (NEPA). In addition to coordinating federal environmental efforts and providing
environmental policy advice to the president, the CEQ oversees implementation of
NEPA nationally, and promulgates the regulations that govern NEPA.

See: http://www.whitehouse.gov/administration/eop/ceq/.

DR: Decision Record. The document the BLM has chosen to use to document
decisions for actions for which an EA was completed (as opposed to an EIS, which
requires a ROD). NEPA and the NEPA Regulations do not establish specific
requirements governing DR, but in general, a DR is generally less complex than a
ROD. See the BLM NEPA Handbook, H-1790-1, p. 84, for more details on DR’s.
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EA: Environmental Assessment. Under the NEPA regulations, an EA is a public
environmental analysis document that aids an agency comply with NEPA by
providing sufficient evidence and analysis for a decision maker to determine whether
an action will have significant environmental effects and would therefore require
preparation of an Environmental Impact Statement (EIS) rather than preparation of a
Finding of No Significant Impact (FONSI). (See 40 CFR 1508.9)

EIS: Environmental Impact Statement. Under the NEPA regulations, a public
environmental analysis document that must be prepared for every major federal
action significantly affecting the quality of the human environment. An EIS must first
be issued as a Draft EIS, with an opportunity for public comment, and then as an
Final EIS. A Final EIS provides multiple alternative actions from which a decision
maker may choose, documents analysis of the environmental impacts of each
alternative, and responds to public comments on the alternatives. A Record of
Decision (ROD) is signed following issuance of a final EIS. (See 40 CFR 1508.11
and 42 UCS 4332(2)(C).)

ERFO: Emergency Relief for Federally Owned Roads (ERFO), The ERFO Program
is intended to help pay the unusually heavy expenses associated with the repair and
reconstruction of Federal roads and bridges seriously damaged by a natural disaster
over a wide area or catastrophic failure. Federal, tribal, state, and local
governments that have the authority to repair or reconstruct Federal roads may
apply for ERFO funds.

FAMS: Facilities and Assets Management System. The BLM'’s data base that
contains information on buildings, roads, and other facilities. This data base
contains detailed information on roads such as control, surfacing, length, access
rights, etc.

FBMS: BLM's Financial and Business Management System. Serves as a central
business system to manage acquisitions, fleet, property, and budget.

FLPMA: Federal Land Policy and Management Act of October 21, 1976, as
amended (Public Law 94-579, 90 Stat. 2743, 43 U.S.C. 1701 et seq.). The organic
act for the BLM, which consolidated and articulated BLM's management
responsibilities and established a multiple use, sustained yield mandate for public
lands. FLPMA requires the BLM to develop land use plans (such as RMP’s) to
provide for the use and management of public lands. FLPMA specifically provides
that in the event of a conflict between the O&C Act and FLMPA with regards to
timber resource management, the O&C Act prevails.

FONSI: Finding of No Significant Impact. A public NEPA document an agency
prepares briefly presenting the reasons why an action will not have a significant
effect on the human environment and for which the agency will therefore not prepare
an environmental impact statement (EIS) for the project (40 CFR 1508.13).
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GTRN: Ground Transportation (GTRN) Geodatabase, Geographic Information
System (GIS). This is the transportation layer of BLM’s GIS data base. GTRN is
linked to the roads data base in FAMS and uses attributes tied to line features to
visually depict road segments and road data (such as road Nos., segment breaks,
etc.) on a map.

LR2000: Legacy Rehost 2000 Data Base. This is the BLM’s lands records data
base.

MIS: Management Information System. This is a component of FBMS in which
BLM plans and reports annual units of accomplishment into a central data base.

MO: Maintenance Organization. This is the BLM contracted unit which provides
maintenance to BLM'’s roads, facilities and recreation sites.

MTP’s: Master Title Plats--Large-scale graphic representations of current Federal
ownership, agency jurisdiction, and rights reserved to the federal government on
private land. Federal ownership of the subsurface mineral estate and acquisitions,
exchanges, and sales involving federal lands are also identified. Rights granted or
permitted to private parties for such commercial activities as road rights-of-way,
power lines, pipelines, and communication sites are symbolized on the Master Title
Plats. Private lands are identified with the original patent number reflecting
ownership transfer out of federal jurisdiction. Supplemental Plats are created for
portions of those Master Title Plats where detail is so dense that a larger
cartographic scale is required. There are one or more Master Title Plats for each
township in Oregon and Washington, except where the township falls completely
within an Indian reservation or within a National Park. Land status information for
these areas' exclusions is to be found with the appropriate agency, either the Bureau
of Indian Affairs or the National Park Service. Master Title Plats and Historical
Indices replaced Plat Books and Tract Books in the 1960s.

NBC: National Business Center is a service provider of the United States
Department of the Interior. It was created in 2000 by the consolidation of three
existing services centers within the Department of the Interior and supports more
than 150 government agencies. NBC process all collections and payments for the
Bureau of Land Management.

NEPA: The National Environmental Policy Act (NEPA) [42 U.S.C. 4321 et seq.] was
signed into law on January 1, 1970. The Act establishes national environmental
policy and goals for the protection, maintenance, and enhancement of the
environment; and it provides a process for implementing these goals within the
federal agencies. The Act also establishes the Council on Environmental Quality
(CEQ). It requires federal agencies to integrate environmental values into their
decision making processes by considering the environmental impacts of their
proposed actions and reasonable alternatives to those actions.
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NOAA Fisheries: National Oceanic and Atmospheric Administration Fisheries
(National Marine Fisheries Service (or NMFS)). NOAA Fisheries is a division within
the U.S. Dept. of Commerce responsible for the stewardship of the nation's living
marine resources and their habitat. NOAA Fisheries and USFWS share
responsibility for implementing the Endangered Species Act (ESA). Generally in
relation to ESA, NOAA Fisheries manages marine and anadromous species, while
USFWS manages land and freshwater species.

RMOP: Road Maintenance Operations Plan. The annual work plan that the BLM
Western Oregon prepares each fiscal year indicating to the Maintenance Operations
organization which U.S. roads are to be maintained.

ROD: Record of Decision. A NEPA document, prepared after completion of an EIS,
which states the authorized officer’s decision, including which alternative was
selected from the EIS (see 40 CFR 1505.2). A ROD is distinguished from a
Decision Record (DR) in that a ROD is unique to the EIS process.

RMP: Resource Management Plan. The current form of land use plans the BLM
uses to satisfy the land use planning requirements of FLPMA. See 43 CFR Part
1601.0-5(n).

SAC: Special Agent-in-Charge, BLM law enforcement position.

SRP: Serial Register page that is generated from LR2000 for a specific case by
serial number assigned by LR2000. For reciprocal right-of-way agreements, the
rights of the federal government are generally designated with a “PT” (for private
land) suffix after the serial number. The permittee rights are generally designated
with an “FD” (for federal land) suffix after the serial number.

T & E Species: Threatened & Endangered Species. (See definition in glossary)

TMO: Transportation Management Objective developed for all existing BLM-
controlled roads, including BLM constructed roads on private lands. TMOs
recommend one or several management actions for each Bureau-controlled road.

TMP: BLM'’'s Western Oregon Transportation Management Plan. The TMP
provides goals, objectives, and guidelines for managing the BLM’s road system in
western Oregon to ensure that BLM'’s transportation system will be developed and
maintained to serve the needs of users in an environmentally sound manner and
consistent with BLM’s resource management documents and current governing
regulations.

U.S.: United States of America (or United States).

USFWS: United States Fish and Wildlife Service. USFWS is a bureau within the
United States Department of Interior responsible for conserving, protecting and
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enhancing fish, wildlife and plants and their habitats. USFWS and NOAA Fisheries
share responsibility for implementing the Endangered Species Act (ESA). Generally
in relation to ESA, USFWS manages land and freshwater species, while NOAA
Fisheries manages marine and anadromous species.

USDA-FS: U.S. Department of Agriculture, U.S. Forest Service.
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lll. APPLICATIONS

A. Purpose

This chapter establishes guidelines for the filing, review, and processing of
applications for O&C Logging Road Right-of-Way Permits (O&C permits or permits)
filed pursuant to 43 CFR 2812. An O&C permit can be either unilateral or reciprocal.

If the AO has determined that reciprocal rights for the U.S. do not “appear
necessary,” the permit that would be approved is a unilateral permit (see glossary).
Chapter IV. provides the formatting requirements and post-authorization process for
unilateral permits once the AO has made the formal decision to approve the permit.

If the AO has determined that reciprocal rights for the U.S. do “appear necessary,”
the document that would be prepared would be a reciprocal right-of-way agreement
(or a combined easement/unilateral permit as described in Section B.3. below).
Chapter V. provides the formatting requirements for reciprocal right-of-way
agreements.

B. Policy

1. O&C Permits for Tramroad Use Only (Management & Removal of
Forest Products)

The issuance of O&C permits is limited to U.S. lands, roads, or rights-of-way only for
the purposes of management and removal of timber and other forest products which
are owned by the applicant (43 CFR §2812.2-1).

Rights-of-way for other purposes (such as residential ingress and egress, power
lines, pipelines, waterlines, communication sites, etc.) should be authorized under
Title V of FLPMA, pursuant to 43 CFR Parts 2800 and 2880.

2. Use of U.S. Lands Without a Permit is Trespass

Any use of O&C lands (in and west of Range 8 E., as defined in the regulations at
§ 2812.0-5) is considered to be trespass as shown below:

§ 2812.1-3 Unauthorized use, occupancy, or development.

Any use, occupancy, or development of the Revested Oregon and
California Railroad and Reconveyed Coos Bay Wagon Road Grant
Lands (O & C) lands (as is defined in 43 CFR 82812.0-5(e)), for
tramroads without an authorization pursuant to this subpart, or
which is beyond the scope and specific limitations of such an authoriza-
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tion, or that cause unnecessary or undue degradation, is prohibited
and shall constitute a trespass as defined in § 2808.10 of this title.
Anyone determined by the Authorized Officer to be in violation of this
section shall be notified of such trespass in writing and shall be liable to
the United States for all costs and payments determined in the same
manner as set forth in subpart 2808 of this title. [Bold and underline
added.]

Tramroads is defined in the regulations (43 CFR 82812.0-5) as:

(f) Tramroads include tramways, and wagon or motor-truck roads to
be used in connection with logging, and the manufacturing of lumber; it
also includes railroads to be used principally for the transportation, in
connection with such activities, of the property of the owner of such
railroad. [Underline added.]

In summary, any use of U.S. lands in the O&C area (in and West of Range 8 E.) for
the commercial haul of timber without authorization shall constitute a trespass. There
is no provision for or guidance in the 2812 requlations regarding casual use.

See Chapter XIV. for guidance in handling trespass cases associated with the
43 CFR 2812 regulations.

3. Applicant Must Grant Reciprocal Rights to U.S. (and its Licensees
and Permittees) if it Appears Necessary

Chapter I., Section D.2.a., discusses the intent of the 43 CFR 2812 regulations and
the need for reciprocity in order for both the U.S. and private timber operators to get
timber to the marketplace. This section cites the regulations that establish the
requirement for an applicant to grant reciprocal rights if the AO determines it “appears
necessary.”

The regulations at 43 CFR §2812.0-6(d) state:

(d) Accordingly, to the extent that in the judgment of the authorized
officer it appears necessary to accomplish these purposes [see
Chapter I., Section D.2.a.], when the United States, acting through the
Bureau of Land Management, grants a right-of-way across O. and C.
lands to a private operator, the private operator will be required to grant
to the United States for use by it and its licensees:

(1) Right-of-way across lands controlled directly or indirectly by
him;

(2) The right to use, to the extent indicated in 8§ 2812.3-5 and
2812.3-6, any portions of the road system or rights-of-way controlled
directly or indirectly by the private operator which is adequate or can
economically be made adequate to accommodate the probable normal
requirements of both the operator and of the United States and its
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licensees, and which form an integral part of or may be added to the
road system with which the requested right-of-way will connect;

(3) The right to extend such road system across the operator's
lands to reach federal roads or timber; and

(4) In addition, in the limited circumstances set forth in §2812.3-2
of this subpart the right to use certain other roads and rights-of-way.
The permit will describe by legal subdivisions the lands of the operator
as to which the United States receives rights. In addition, the extent
and duration of the rights received by the United States will be
specifically stated in the permit and ordinarily will embrace only those
portions of such road system, rights-of-way and lands as may be
actually needed for the management and removal of federal timber, or
other timber committed by a cooperative agreement to coordinated
administration with timber of the United States. [Underline added.]

Also, the regulations at 43 CFR 8§2812.3-1 state:
§ 2812.3 Right-of-way and road use agreement.

§ 2812.3-1 Rights over lands controlled by applicant.

Where, in the judgment of the authorized officer, it appears necessary
in order to carry out the policy set forth in § 2812.0-6, he may require
the applicant, as a condition precedent to the issuance of the permit:

(a) To grant to the United States, for use by it and its licensees
and permittees, rights-of-way across lands in the O. and C. area
directly controlled by the applicant; and as to lands in such area which
are indirectly controlled by him, either to obtain such rights for the
United States or to make a showing satisfactory to the authorized officer
that he has negotiated therefor in good faith and to waive as to the
United States, its licensees and permittees any exclusive or restricted
right he may have to such lands as are indirectly controlled by him.
[Underline and bold added.]

In 43 CFR 82812.0-6(d) “. . . the private operator will be required to grant [reciprocal
rights] to the United States for use by it and its licensees . . .”

In 43 CFR 82812.3-1, the AO “may require the applicant [to grant reciprocal rights],
as a condition precedent to the issuance of the permit . . . for use by it [U.S.] and its
[BLM’s] licensees and permittees . ..”

In either case, both sections of the cited regulations (§2812.3-1(a) and 43 CFR
§2812.0-6(d)) give discretion to the AO to deny a permit if reciprocal rights (for the
U.S., its licensees (and permittees) “appears necessary” and the applicant refuses to
grant such rights.

Every application for a new permit shall be reviewed to determine if it “appears
necessary” that reciprocal rights are needed by the U.S and its licensees (and
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permittees). (See Chapter V., Section C.) A permit shall only be approved if the
necessary reciprocal rights are granted, if requested.

a. Options for Acquiring and Granting Reciprocal Rights

The BLM AO will determine which of the following two options would be the most
appropriate for the acquiring and granting of reciprocal rights:

1) via a reciprocal right-of-way agreement under 43 CFR 2812 (see
Chapter V.); or

2) via the U.S. acquiring an easement over the applicant’s lands (with rights
for licensee and permittees) and the U.S. issuing a unilateral permit to the applicant
(see Chapter IV.)

When considering which of the above two options to pursue regarding the granting
and acquiring of reciprocal rights with the applicant, the BLM AO should consider:
the intent of the regulations (43 CFR 8§82812.0-6) to establish a reciprocal process “in
order for both the U.S. and private timber operators to get their timber to the
marketplace.”

Because of this, the U.S. should be requiring applicants to grant rights for the United
States, licensees and third party permittees (per 43 CFR 82812.3-1(a). Option 1)
above fulfills this requirement because of the granting clause (1.a) found in page 24
of the standard reciprocal right-of-way template (Form OR 2812-16—Illustration V-2).

If option 2) is chosen, the AO should ensure that the rights the U.S. is acquiring in the
easement fulfills the requirement in 43 CFR 82812.3-1(a) which will enable the U.S.
to authorize third party permittees to use U.S. roads constructed on the applicant’s
(permittee’s) lands.

The AO must carefully evaluate which option best fulfills the intent of the regulations
and the reciprocal right-of-way agreements.

b. Reserved

C. Defining When U.S. “Controls” a Road and Has Authority to Authorize
Use

Before including a road in permits or rights-of-way authorized by the U.S., it is
important to know whether the U.S. has sufficient rights to authorize use of that road
and to understand the distinctions between road ownership and control (see glossary
definitions) when processing applications and establishing fees associated with the
individual permit.

This section defines what rights the U.S. has to: 1) authorize the use of certain
roads, 2) collect road use and road maintenance fees (including surface replacement
fees), and 3) amortize the replacement cost or cost of road improvement.
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lllustration VIII-1 (Road Ownership and Control Matrix) describes different categories
of road and identifies which party has the authority to control use and collect fees.

1. Roads Qualifying as U.S. Control.

The regulations at 43 CFR 2812 are applicable to U.S. lands or roads owned or
controlled by the U.S. The glossary definition for “road control” found in Chapter Il. is:

road control: The right to use the road and authorize third parties to
use the road subiject to the rights of the road owner (see “road
ownership” definition).

Basically, U.S. can authorize use of : 1) any road on U.S. lands, and 2) any road on
private lands where the U.S. has sufficient rights of control. As shown in lllustration
VIII-1, the U.S. “controls” the road and can authorize use for category Nos. 1-4.

However, there are some considerations and limitations on the U.S. right to authorize
use in some situations shown on lllustration VIII-1 and as briefly discussed below.

2. U.S. Authorizations under 43 CFR 2812

For category Nos. 1-4 on lllustration VIII-1, the U.S. may issue O&C permits
(unilateral or reciprocal) for the purposes identified in the 43 CFR 2812 regulations.

For category Nos. 1-3, the U.S. may also: 1) determine first right of maintenance
(and/or collect maintenance/surface replace fees), 2) establish the terms and
conditions of use, 3) amortize the replacement or improvement costs, and 4) set
reasonable traffic regulations.

For category No. 3 (road built by U.S. on permittee land under a reciprocal
Agreement), the U.S. may authorize third party permittee use based on the
regulations and the granting clause as identified in item 1.a) of the face sheet of the
Agreement (see page 24 of Form OR 2812-16 (lllustration V-2)) as follows:

1.a. To the United States, pursuant to 43 CFR 2812.3-1(a), rights-of-
way across the following-described lands for use by the United States,
its licensees and permittees, for the following specified periods of time:

For category No. 4 (road built by current permittee on U.S. land), any O&C permits
issued by the U.S. are to be issued subject to the road owner (constructing permittee)
“establishing reasonable traffic regulations for the use of the road which are
applicable to all users of the road, including the road owner.” Any such permits
issued to third parties over this category road should include a “cc” copy of transmittal
letter to the constructing permittee (with a copy of the permit attached).
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3. U.S. Authorizations for Uses Other Than Management and Removal
of Timber and Forest Products

For category Nos. 1 and 2 on lllustration VIlI-1, the U.S. may authorize public use
and issue authorizations for purposes other than management and removal of timber
under the 2812 regulations (such as for residential ingress & egress, hauling of rock
from commercial rock pits to the marketplace).

For category No. 3 on lllustration VIII-1, since the rights acquired by the U.S. are
limited to the purposes found in the 2812 regulations, the U.S. may not authorize
public use or grant rights to third parties for non-logging uses (such as FLPMA Title V
rights-of-way for residential ingress and egress).

For category No. 4 on lllustration VIII-1(permittee built road on U.S. land under
reciprocal Permit), since the road is on U.S. lands, and since the rights of the
constructing permittee are “merely nonexclusive licenses” (see Chapter V.), the U.S.
may issue O&C permits or FLPMA rights-of-way to third parties provided that: 1) the
use does not interfere with the rights of the constructing permittee, 2) the use is
compatible with the constructing permittee rights, and 3) the permit is made subject to
the constructing permittee “establishing reasonable traffic regulations for the use of
the road which are applicable to all users of the road, including the road owner.” Any
such right-of-way grants issued to third parties over this category road should include
a “cc” copy of transmittal letter to the constructing permittee (with a copy of the right-
of-way grant attached).

4. Right of the U.S. to Collect Fees

This section provides guidance regarding which roads over which the U.S. has the
right to collect fees associated with permits issued by the U.S. (road use fees,
maintenance fees, and/or surface replacement fees) To determine whether the U.S.
has the right to collect fees, the extent of the U.S. ownership in a road must be
known. The glossary definition for “road ownership” found in this handbook is:

road ownership: The rights of road ownership include: 1) use of the
road 2) first right of maintenance on the road and collecting pro-rata
expenses from other users, or allowing for operator maintenance

2) collection of road use fees from other users for amortization of the
replacement cost of the road 3) establishing reasonable traffic
regulations for the use of the road which are applicable to all users of
the road, including the road owner.

The types of fees which the U.S. may collect (based on its “ownership” of certain
roads) are: 1) road use (if the U.S. has the right to amortize the replacement cost of
the road or to amortize a road improvement), 2) maintenance and/or surface
replacement fees (if the U.S. has the first right of maintenance). The following
manual sections provide guidance on what fees, if any, the U.S. can collect for the
categories of road controlled by the U.S. as shown in lllustration VIII-1.
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a. Road Maintenance and Surface Replacement Fees

The U.S. is the “road owner” in road category Nos. 1 — 3 as shown on lllustration
VIII-1. As the road owner, the U.S. has the first right of maintenance (and the U.S.
would then have the right to collect pro-rata expenses from other users of those
roads, or to allow for operator maintenance if the U.S. decides to give up its first right
of maintenance). If the maintenance responsibility is retained by the U.S., it may
charge maintenance and/or surface replacement fees for Category Nos. 1 — 3.

b. Road Use (Amortization) Fees

The U.S. may also be entitled to amortize the replacement cost of certain roads or
improvements. Whether or not the U.S. can amortize its investment and collect road
use fees depends on whether the U.S. “owns” the road or improvement. The U.S.
clearly has the right to amortize its investment in road category Nos. 1 — 3, but refer
to the notes in Illustration VIII-1 for further guidance.

5. Road Control When U.S. Places an Improvement on Permittee-
owned road.

If a permittee “owns” a certain road and the U.S. later places a road improvement on
that road, the “control” of the road does not transfer to the U.S. when the
improvement is placed. The permittee still has all the rights of “road ownership”
unless they transfer the control to the U.S. with a release document (see

Chapter XIl., Section I.). The U.S. has the right to amortize the cost of the
improvement. If the road owner waives their first right of maintenance, the BLM may
collect pro-rata maintenance fees from other users of the road.

D. Application Filing Requirements

Use of U.S. lands in the O&C area for commercial haul of timber, requires a permit
under the 43 CFR 2812 regulations. The filing requirements are found at

43 CFR 882812.1-1 and 2812.1-2, and §2812.3-1 through §2812.3-5. These
requirements are discussed below.

1. Application Form

Authorization to use U.S.-controlled roads or to cross U.S. lands in accordance with
43 CFR 2812 must be requested by formal application using Form OR 2812-8 (see
lllustration 11I-1). The application package must be submitted in duplicate to the BLM
District or Field Office which manages the lands requested. Receipt of the formal
application package initiates the right of the U.S. to require the applicant, as a pre-
condition of approving the O&C permit, to grant reciprocal access rights to the U.S.
(and its licensees and permittees) over the applicant’s lands or roads

(43 CFR 8§2812.3-1 and 43 CFR §2812.0-6(d)), if the AO determines it appears
necessary.
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Section D.2.h. below discusses the evaluation of the applicant’s ownership and
control of lands or roads and the determination of whether reciprocal rights for the
U.S. appear necessary.

2. Pre-Application Meeting

A BLM designated employee should meet with the applicant prior to the time the
application is submitted. The designated employee should discuss all of the items
shown on pages 5-8 of Form OR 2812-8. This is important to ensure the applicant
fully understands all of the requirements in order to minimize delays in the processing
of their application. The following information should be discussed at this time so that
the applicant is aware of any documentation or information they need to provide in
addition to the application.

a. Individuals and Citizenship Certification

The applicant (if an individual) must state whether they are a native-born or
naturalized citizen of the United States. Naturalized citizens will be required to
furnish evidence of naturalization pursuant to 43 CFR §2812.1-2(a).

b. Partnerships and Citizenship Requirement

The following documentation is required if the applicant is a partnership:

e Each member of an unincorporated association must also state whether
they are a citizen (same as for individuals).

e In addition, a partnership is required to submit a copy of the Articles of
Association or Partnership Agreement showing: a) the terms of the
partnership, if a limited partnership, b) nature of business to be conducted,

c) scope of authority of each partner, and d) provisions for continuance in case
of withdrawal or death of a partner.

e If no formal partnership agreement exists, then a letter must be furnished
stating no agreement exists and giving the information as outlined in the above
paragraph. All partners must sign this letter. Evidence of one partner’'s
authority to sign documents on behalf of others must be signed by all partners.

c. Corporations

The filing requirements for corporations are found in the regulations at
43 CFR 8§2812.1-2(b):

An application by a private corporation must be accompanied by two
copies of its articles of incorporation, one of which must be certified by
the proper official of the company under its corporate seal, or by the
secretary of the State where organized. A corporation organized in a
State other than Oregon must submit a certificate issued by the State of
Oregon attesting that the corporation is authorized to transact business
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within that State. The requirements of this paragraph shall be deemed
satisfied if the corporation having once filed the required documents,
makes specific reference to the date and case number of such previous
applications, states what changes, if any have been made since the
prior filings, and includes a statement that the right of the company to
do business in the State of Oregon has not lapsed or terminated.

The following documentation is required to verify corporate status, etc.:

e If the applicant is an Oregon corporation, the regulations require filing of two
copies of the Articles of Incorporation (one of which is certified by the proper
official of the company under its corporate seal).

e If the applicant is an out-of-state corporation, it must demonstrate authority to
operate in Oregon by a certificate issued by the State of Oregon attesting that
the corporation is authorized to transact business within Oregon, along with its
certified Articles of Incorporation for the state where it is organized.

o Certified copy of the by-laws or resolution of its board of directors authorizing
the signing officer or officers to sign for the corporation. When the by-laws of a
corporation do not grant authority to its officers to sign right-of-way
applications, O&C permits, or easements granted to the U.S., a resolution
adopted by the corporation’s board of directors must be obtained which
specifically gives this authority.

e The State of Oregon website (http://www.filinginoregon.com/) should be
checked to verify whether the corporation status is still “active.” Once you get
to the site, click on “Business Name Search” and type in at least part of the
corporate name. Select the record for the exact corporate name. When you
find the correct record, the “Entity Status” should be “ACT” (for active). If the
status is “IP” (for “in process”) the application processing can proceed, but the
permit shall not be issued until the applicant is in an “active” status with the
State of Oregon. If any other status appears here, the application should be
rejected.

If any of the aforementioned documents have been furnished with a previous
application or timber sale contract, reference may be made to the earlier transaction.
The reference must include the date the documents were furnished. If changes have
occurred since the original filing, the applicant must furnish a new copy (certified if a
corporation) of the pertinent document.

d. Non-Profit Entities, Limited Liability Companies, Partnerships
and Sole Proprietors

The above requirements for corporations also apply to other business entities that are
required to register with the State of Oregon (not-for-profit entities, limited liability
companies, limited partnerships, etc.). If the company is a sole proprietorship
operating under an assumed business name, the sole proprietor is required to file the
assumed business name with the State of Oregon. This filing should also be verified.
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In addition, if the city or county in which the company operates requires a local
business license, proof of the license should be provided as well.

e. Owner of Forest Products to be Hauled

The regulations at 43 CFR 82812.2-1 describes the nature of the O&C permit as:

.. . a nonexclusive license to transport forest products owned by the
permittee . . . [bold emphasis added].

Therefore, an applicant must own title to the forest products that will be hauled under
the O&C permit and the applicant must provide documentation that they own the
timber at the time of application. If they own the land and timber, a deed or
verification of ownership through the county assessor’s office will suffice. If the
applicant is a contract purchaser of just the timber (and not the land), the applicant
would need to provide proof that they will own title to the timber at the time it will
move over U.S. lands or roads. See Chapter X., Section C.2.d., for further guidance
in dealing with contract purchasers.

f. Maps and Plats

The requirements for maps to be submitted with the application are found at
43 CFR 82812.1-2(c) and (d) which includes the following:

1) Haul Route for Use of Existing Roads

Per 43 CFR 82812.1-2(e), every application for an O&C permit must also be
accompanied by a township diagram (included in Form OR 2812-8—Illustration IlI-1)
indicating the roads and rights-of-way which will form an integral part of the road
system with which the requested right-of-way will connect. This means they could
complete the township diagram included in the application packet (Form OR 2812-8,
page 4) or provide a copy of a BLM transportation map showing: 1) the area of
planned harvest and 2) the BLM road segments to be used. This map should
indicate their entire haul route from their harvest area to a county road. Sometimes
an application will only include roads on U.S. land, the applicant not being aware that
the U.S. may control roads over private lands as well.

The BLM should work with the applicant to identify the correct road and segment
numbers during the pre-application meeting ahead of time so they can be included on
the map.

The applicant shall also identify the portions of any road systems which are directly or
indirectly controlled by the applicant. For those portions of the road system which the
applicant does not control, it shall furnish the name of the person or entity it believes
does control the roads.
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Where a right-of-way for a railroad is involved, the applicant must indicate which
portions of the right-of-way will be available for use as truck roads upon removal of
the rails and ties and the probable date of such removal.

2) Planned Improvements to Existing Roads

In addition to the haul route, the map should identify the location of any proposed
improvements to U.S. roads. The application should include information on the
specifications of the proposed improvements (such as depth and type of rock,
culverts (location, size, etc.)).

3) Right-of-Way Plats for New Construction

The filing requirements for right-of-way maps (plats) for construction of new roads are
found at 43 CFR 82812.1-2(c). These requirements apply to both the U.S. and the
applicant. The same requirements apply to construction under a unilateral permit or
a reciprocal right-of-way agreement. Each plat should comply with the following
regulatory requirements, “. . . except as the AO may waive in any particular instance
all or any of such requirements”:

e Courses [bearings] and distances of the centerline, with courses [bearings]
being in true meridian and distances in feet and decimals thereof are clearly
identified.

e The beginning and ending points of the survey must be accurately connected
by course and distance to the nearest readily identifiable corner of the public
land surveys, or to a prominent monument or a natural landmark if no survey
corners exist within two miles.

e All subdivisions of the public lands surveys, any part of which is within the
limits of the survey, should be shown in their entirety, based upon the official
subsisting plat with subdivisions, section, township, and range clearly marked.

e The width of the right-of-way should be given, and if not of uniform width, the
locations and amount of change must be definitely shown.

e There shall be a statement on the face of or appended to the map indicating
the grade and usable width of the road to be constructed. the type material
which will be used for the surface, the type and extent of the drainage facilities,
and the type of construction and estimated capacity of any bridges.

e Per43 CFR 82812-1-2(c), “The map should bear upon its face the statement
of the person who made the survey, if any, and the certificate of the applicant;
such statement and certificate should be as set out in forms as approved by
the Director.” In today’s times, neither the BLM nor the permittees typically
have licensed registered surveyors preparing these plats. To meet this
requirement, the name and title of the person preparing the plat should suffice.
If they are a licensed surveyor they should include that information.
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While not required by the regulations, the plat should also bear the signature and title
of the person who has delegated authority to formally transmit the plat for review by
the landowner.

In addition, it is desirable for the map to have an arrow showing true north and a
legend by which map symbols and scales can be interpreted.

While the regulations allow for a waiver of the above map provisions, for a right-of-
way plat involving construction of a new road, the AO should seriously consider
whether a waiver of any of the requirements would be in the best interest of the
government.

*Note: The “capacity” for railroad car bridges cannot be load rated. BLM policy
precludes use of any bridge or structure placement on BLM land if the structure
cannot be load rated. See Chapter XV. for a further discussion of railroad car
bridges.

New authorizations for road construction under the 43 CFR 2812 regulations will also
require compliance with NEPA and full disclosure to the public of the proposed
action, results of the environmental analysis, notice of available of decision, etc.

When the right-of-way plat is received by BLM, a technical review should be
performed using the plat review checklist found at Illustration IX-7 to ensure all
information is complete. This checklist contains all of the minimum elements required
for right-of-way plats as found in the 2812 regulations. If the plat does not conform to
these requirements (and the AO is not willing to waive any requirements), the
applicant should be notified of the deficiencies so they can submit a corrected copy.
This plat review checklist also makes an excellent guide for BLM employees to utilize
when submitting right-of-way plats to the permittee for construction to ensure that
BLM plats are also prepared according to standards.

See Chapter IV., Section D.1., and Chapter IX., Section B.17., for guidance on
disposal of O&C timber involved with construction of roads on U.S. lands.

g. Term (Duration) of Permit

The applicant must indicate the requested duration of the permit. In order to
determine the duration of the permit (especially unilateral permits where the U.S.
does not need reciprocal rights), the applicant should submit a harvest schedule or
other information to support the requested duration of the permit. If the permit is for a
12-week to three-year term, the harvest plan is optional, as determined by the AO.

According to 43 CFR 82812.3-6, the O&C permit should be issued for the duration
needed:

... will be for a stated term or terms . . . will normally be coincident with
the probable period of use for the removal of forest products by the
permittee and any successor in interest . . .
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The past practice of the BLM has been to issue unilateral permits of short duration as
allowed by 43 CFR §2812.0-6(h):

The Authorized Officer may in his discretion, issue short term right-of-
way permits for periods not exceeding three years, subject to one-year
extensions in his discretion. Such permits shall specify the volume of
timber which may be carried over the right-of-way and the area from
which such timber may be logged. . .

If three-year unilateral permits are issued, according to the above regulations, they
may be renewed by one-year extensions. However, the regulations do not limit the
number of extensions that can be granted.

While it has been a past practice to limit unilateral permits to three years, this practice
has created a workload in extending unilateral permits annually thereafter. In
instances where the applicant has demonstrated a need for longer-term access (with
a harvest plan), the AO should consider whether a permit of longer duration will be in
the best interest of both the government and the applicant, taking into consideration
the administrative costs for continually renewing shorter permits. Each application
should be reviewed thoroughly to determine the term which satisfies the
demonstrated need of the applicant regarding the probable period of use for the
removal of forest products.

The O&C permit template (lllustration IV-1) includes provisions that would be required
if permits longer than three years are issued.

h. Listing of Lands or Roads Directly or Indirectly Controlled by
Applicant (to Determine if U.S. Needs Rights)

As discussed in Section B.3. of this chapter, two separate sections of the regulations
(82812.3-1(a) and 43 CFR 82812.0-6(d)) give discretion to the AO to deny a permit if
reciprocal rights (for the U.S., its licensees (and permittees)) “appears necessary”
and the applicant refuses to grant such rights.

If lands in the area are indirectly controlled by the applicant, the regulations require
the applicant to either obtain rights for the U.S. or to make a showing satisfactory to
the AO that they have negotiated in good faith for such rights and to waive, as to the
U.S., its licensees and permittees, any exclusive or restricted rights they may have to
such lands.

Therefore, in order for the U.S. to determine whether it needs access rights across
“lands directly or indirectly controlled” by the applicant, the applicant may be required
(as determined by the AO) to submit a list of lands and roads directly or indirectly
controlled by the applicant anywhere in the O&C area (in and West of Range 8 E.).

The regulations at 43 CFR 82812.3-2 further state:
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... that in addition to the lands described above, if the applicant owns
or controls directly or indirectly other roads or rights-of-way in any O&C
area where the AO finds that the U.S. is unreasonably denied access to
its timber for management purposes, the AO may require the applicant
to negotiate an agreement granting the U.S. and its licensees the right
to use the roads or rights-of-way as may be necessary to accommodate
such management.

E. Processing of Unilateral Permits

Once an application has been filed, the use of a processing checklist (see sample
lllustration 111-2) is strongly encouraged to ensure that all of the steps necessary to
properly process an application are completed and to ensure the applicant is qualified
and has provided all the necessary documentation. The following provides guidance
in processing an application once it is filed:

1. Preliminary Adjudication (Review) of Application

Before the NEPA compliance can commence and the permit can be prepared, the
following steps must be accomplished to ensure there is a complete and accurate
application.

a. Establishment of Case File

Upon receipt of an application, it is recommended that a six-way folder be set up and
organized in the following manner:

e Flap 1:
0 Processing checklist (on top of everything else),
o Serial Register Page,

o Copy of Bond (original is maintained in a safe with accounting
technician),

o Copy of insurance certificate (original maintained in a safe with
accounting technician), and

o Copies of corporate information (originals maintained in district
corporate binder).

e Flap 2:

o Approved permit including all attachments,

o Amendments, and

o File copy of any decision extending the permit.
e Flap 3:

0 Accounting information,
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0 Haul reports,
o Bills, and
0 Receipts.
e Flap 4
o0 Inspection (Monitoring) Reports.
e Flap 5 — General Chronological — oldest on bottom:
Application,
NEPA document (EA, CX, etc.),

Letters,

O O O O

Memos, and
o E-mails.

It is also a good idea to create file section “flap covers” to match the above so that
anyone opening the file can easily tell where to find specific items. It is also important
that filing be done promptly and consistently.

b. Obtain Serial No. and Create Serial Register Page in LR2000

Using case type 281210, obtain a Serial Number from the LR2000 data base. There
is no “suffix” code (“FD” or “PT”) for unilateral permits as there is with reciprocal
Permits. Enter the new case in LR2000 with the following action codes:

e 124 — Date application received.

e 501 — Reference number. In the remarks column enter “O&C Unilateral [local
permit No].” (See discussion on local permit numbers in Section c. below.)

e 502 - Length in feet or 503 — length in miles (based on combined total length
of all roads to be used.

e 504 — Width in feet (Indicate “VAR” for “varies”).
e 846 — Exempt from cost recovery.
e No rental code is needed for 2812 authorizations.
c. Assign a District Permit No.
Each district has for many years established and maintained an O&C permit register
which assigns a local district permit number for O&C permits (including both unilateral

and reciprocal Permits). A new permit No. should be established and placed on the
case file label in addition to the Serial No.

The permit No. starts with the initial of the district (e.g., “R” for Roseburg), followed by
a hyphen and the next sequential permit number from the O&C permit register.
These local permit registers and numbering systems shall be continued in order to
maintain historical tracking and to be consistent with IG guidance for road use
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reporting and billing purposes. The local permit number (vs. the serial No.) has been
proven to be an extremely helpful tool to identify, find and track a permit, especially
when many partial assignments of an individual permit are made.

d. Enter Pending Action in District Work Tracking System
(if Exists)

Some districts utilize an independent work tracking system to assign and track work
assignments and as a tool to easily track and report units of accomplishments at the
end of the fiscal year. If such a system exists, the permit should be entered when the
application is received as a pending action.

In some districts, the O&C permit register system may be combined with the district
work tracking system.

e. Master Title Plat

In order to verify that the lands being crossed are really owned or managed by the
U.S. (and are available for issuance of rights-of-way), a copy of the Master Title Plat
(MTP) pages should placed in the case file.

2. Application Complete, Filed Properly

The next step is to complete a thorough review of the application to ensure it is
complete. The following items must be verified:

e The application is completely filled in and signed.

e The applicant meets the requirements set forth in 43 CFR §2812.1-2(a) and
(b) and 43 CFR §2812.2 to be a qualified applicant. This includes the
following items (qualified applicant requirements are detailed in Section D.2. of
this chapter):

e FEvidence of naturalization is included for naturalized citizens.

e For a partnership or corporation, the partnership or corporate papers are
included (or are already on file with the BLM) to verify that is the corporation or
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e partnership is authorized to do business in the State of Oregon. This will
ensure that the application is signed by an individual who is duly authorized to
sign on behalf of the partnership or corporation.

e The applicant holds title to the land or forest products.
3. Land Status Check

A check of the Master Title Plat, Historical Index, road record files and GTRN
(Ground Transportation) data base should be completed to verify that the U.S. has
the ownership of the requested roads or lands sufficient to authorize an O&C permit.
The following questions should be answered during this review (see lllustration IlI-2).

e Does BLM own or have management jurisdiction over the lands over which the
right-of-way is requested?

e Are there existing withdrawals? If so, do they affect the ability to authorize
rights-of-way?

e Are there mining claims?
e Are there other O&C permits already pending or issued?

e Are there other users with prior authorizations (i.e., grazing leases, timber
sales, etc.)?

e Are cultural resources involved?

e Are endangered or threatened species involved?

e Are there wetlands or riparian areas involved?

e Are the lands already encumbered by a RROW agreement/permit?
a. Conformance With Land Use Plan

The district Resource Management Plan should be checked to determine whether the
proposed action is in conformance. The following questions should be answered:

e Is the proposal in conformance with the existing land use plan?

e |If the application proposal is not within a designated right-of-way corridor, is it
in a reasonable location?

b. Reserved
F. Analysis of Proposal

Once the BLM is satisfied that the application is properly filed, the next step is to
complete an interdisciplinary analysis of the proposed action in order for the AO
make an informed decision on the following issues.
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1. Determination of Need for U.S. Reciprocal Rights

In order to know what type of O&C permit will be processed (i.e., reciprocal right-of-
way agreement or unilateral permit) an evaluation needs to be made to determine
whether it “appears necessary” that the U.S. needs access rights across the lands of
the applicant. If the U.S. determines it “appears necessary” that reciprocal rights are
needed, a reciprocal right-of-way agreement would be developed. If the U.S. does
not need rights, a unilateral permit would be prepared.

2. National Environmental Policy Act (NEPA) Compliance and Analysis

All new applications for O&C permits shall be evaluated to ensure compliance with
NEPA and other environmental laws.

a. References and Guidance

e Council of Environmental Quality (CEQ) Regulations, 40 CFR 1500-1508.
e Department of the Interior Manual, 516 DM 1-7.

e BLM Manual Section 1790, National Environmental Policy Act, and the
accompanying handbook, H-1790-1, National Environmental Policy Act
Handbook. This guidance emphasizes use of existing environmental analysis,
when available, to avoid duplication.

b. Interagency Agreement on Application of ESA to Applications
for Access over Federal Lands

In January 2003, an interagency agreement was signed by four agencies:

1) U.S. Forest Service (USDA-FS), 2) BLM, 3) U.S. Fish & Wildlife Service (USFWS)
and 4) National Oceanographic and Atmospheric Administration (NOAA). This
agreement is included as lllustration 111-3. The interagency agreement includes:

1) procedures to be followed when processing proposals for access to non-federal
land across federal land managed by the BLM and USDA-FS, 2) the issue of
discretion, 3) how to identify the “federal action” in the NEPA document, and 4) how
to handle direct and indirect effects, of O&C right-of-way actions. Employees
processing applications for O&C permits should familiarize themselves with this
document.

c. Determination of the Federal Action

The required NEPA analysis for discretionary actions under O&C permits should not
include (as part of the federal action) the harvesting the non-BLM timber accessed by
the right-of-way if the applicant has other reasonable access. If other reasonable
access is available, the No Action alternative should assume that the private timber
harvest would occur using the other reasonable access.

BLM Oregon State Office Handbook H-2812-1 Rel. 2-165
Supersedes Rel. 2-165 2/17/2009



CHAPTER IlIl - APPLICATIONS 1-19

d. Processing Time Allowances

Applications which only involve the use of existing roads (no construction involved)
will most likely qualify under NEPA as categorical exclusions (CX’'s). Applications
involving ground disturbing activities (such as construction) will most likely require an
environmental assessment (EA). While there is no regulatory time frame established
regarding the completion of the application process (and NEPA compliance and
analysis), the AO should provide an estimate to the applicant regarding the
anticipated completion of the NEPA process as well as a reasonable explanation for
any project prolonged delays.

The AO shall inform the applicant that they could choose to do all or a part of any
environmental analysis or surveys (as long as the work is performed to the
established BLM standards and is subject to BLM review and approval). This could
expedite the NEPA evaluation and the O&C permit authorization process if the work
is accomplished by a party who is acceptable to BLM and who is familiar with BLM’s
standards and protocols.

e. Effective Date of Decisions for O&C Permits

The O&C regulations (43 CFR 2812) do not contain any language making the
decisions under that subpart effective immediately (for purposes of appeal). Absent
that language, the regulations at 43 CFR §82812.9 provide guidance for appeals. That
section states:

An appeal pursuant to part 4 of 43 CFR Subtitle A may be taken from
any final decision of the authorized officer, to the Board of Land
Appeals, Office of the Secretary.

The appeal regulations referenced above provide that the effective date for purposes
of starting the appeal period is determined by one of the following:

¢ the date of publication of the Notice of Availability Decision (in the Federal
Register), or

e if there was no Federal Register notice published, the appeal period would
start from the date the applicant (and other affected parties) were served
notice of the decision (signed the certified mail receipt). If multiple notices
were sent , the effective date would be the date the last party received their
notice. See Chapter XIll., Section D. detailed discussion of the effective date
for O&C permits.

f. NEPA Compliance and Decisions

See Chapter XIlI. for guidance on decisions, appeals, and applicability of NEPA for
particular O&C right-of-way actions.

The Oregon State Office and the Regional Solicitor have developed administrative
remedy language that must go into every EA (or EIS) as well as the public Notice of
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Avalilability of EA/EIS for public comment (see Chapter Xlll, Sec. E.). This same
language should go into any local publication which identifies the process or points of
contact for routine right-of-way actions.

lllustration XIII-17 provides the mandatory administrative remedy language for
decisions processed with an EA or EIS. lllustration XIII-18 provides the mandatory
administrative remedy language for decisions processed with a CX.

This handbook is not intended to provide detailed guidance on NEPA compliance, as
the guidance referenced above (in Section F.2.a. of this chapter) serves that purpose.
The handbook guidance in Chapter XllII. related to NEPA, decisions and appeals
focuses on providing assistance to enable BLM employees to prepare lands
decisions for O&C right-of-way actions that are consistent with regulation and
Solicitor guidance. The issues related to this final process include ensuring that:

e the proper administrative remedy language is included in decision documents,

e any terms and conditions identified during the NEPA process are included in
the final permit document (as they were written in the NEPA document and
disclosed to the public), and

e the applicant (and other parties with standing) is properly notified of time
frames (effective date of decision).

1) NEPA Compliance Accomplished with a CX

If NEPA compliance is accomplished with a CX and Record, the decision portion of
the document must contain the proper administrative remedy language as found in
lllustration XIII-18. The CX signed by the AO is the decision record. Most districts
provide for public notification of pending or current CX’s by use of a district register
and typically no public notice of individual proposals are published in the local paper.

If the decision is to approve the unilateral permit, the permittee should be sent a
Notice of Decision, along with a copy of the signed CX, along with two copies of the
draft unilateral permit for their signature (see Chapter XIlI., Illustration XIlI-4 for the
sample transmittal letter).

The unilateral permit transmittal letter should state that the lands Decision is final and
notify the applicant that the permit cannot be signed (approved) until the end of the
required (30-day) appeal period. If a request for stay is filed with the BLM, the appeal
period is extended another 45 days—see administrative remedy language in

Chapter XlIl. The letter should also provide instructions for completing and
submitting all required documents and payments before the unilateral permit can be
signed by the AO (bond, insurance, advance payment of fees, etc.).

Once two copies of the signed unilateral permit are returned by the permittee (along
with all fees, bonds, insurance, etc.), the unilateral permit can usually be approved on
the 31st day (unless a request for stay has been received by the BLM).
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2) EA or Higher Level NEPA

If NEPA compliance is accomplished with an EA (or, rarely, if ever, an EIS), the
document must contain the proper administrative review language as found in
lllustration XIII-17).

The permit should be drafted hand-in-hand with the NEPA document. Prior to the
time the NEPA Decision document is published, a final version of the permit (with all
the attachments including required terms and conditions) should be available along
with the lands decision document in case a party who has participated in the process
asks to review the permit document itself.

It is recommended that the public notification of the decision document be sent to the
applicant, the public, or any interested parties at the same time so that the appeal
period runs simultaneously (or the dates each receives their notice is close to each
other.)

Immediately after publication of the notice of decision, send a letter to the applicant,
similar to that found in Illustration XllI-4, which transmits two copies of the unilateral
permit for signature, along with the requirements for bonds, advance payment of
fees, etc.

When the administrative review process is complete, if the applicant has returned the
signed unilateral permit and required fees, bonds, insurance, etc., the unilateral
permit could possibly be issued on the 31 day after the start of the appeal period (if
no requests for stay have been filed). A sample letter transmitting the final approved
unilateral permit (and decision accepting bond) is provided as lllustration VII-4.

If the CX Decision Record approves the action (the NEPA decision is combined with
a lands decision), provide a Notice of Decision to the applicant and transmit the
unilateral permit for their signature, letting them know it cannot be signed by the AO
until the end of the appeal period (see lllustration XIlI-4).

G. Document Preparation

Once a decision has been made regarding: 1) whether an authorization will be
issued, and 2) if an authorization will be issued, what permit form it will be issued in
(e.g., as a unilateral permit, or a reciprocal Permit), the document(s) should be
prepared according to the guidance in Chapter IV. (Unilateral Permits) or Chapter V.
(Reciprocal Permits and Agreements).

See Chapter VI. for post-authorization administration guidance and Chapter VIII. for
road use reporting, hauling, and billing.

H. Transmittal of Lands Decision and Permit

Chapter IV., Section D., provides guidance and samples for transmittal if the permit is
unilateral. Chapter V., Section K., provides guidance and samples for transmittal if it
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is a reciprocal Permit. Close attention needs to be paid to the effective date of the
lands decisions in the transmittal documents.
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lllustration 11I-1
Form OR 2812-8 — Application for O&C Logging Road Right-of-Way Permit
Page 1 of 8
UNITED STATES DEPARMENT OF INTERIOR FOR AGENCY
BUREAU OF LAND MANAGEMENT USE ONLY
0&C LOGGING ROAD RIGHT-OF-WAY PERMIT APPLICATION v~
Form OR 2812-8 (February 2009) -0
PL 94-579 (90 Stat. 2743): 43 CFR Subpart 2812 Serial No.:
(SEE INSTRUCTIONS ON PAGES 5 THRU 8 BEFORE
COMPLETING THIS FORM )
1. Applicant: Name of individual, Address (include zip code) Application
Date

partnership or corporation

Phone no. (

)

Name of partners (if a partnership)

(attach Articles of Association or Agreement)

If a corporation, organized under the laws of the State of

(attach Articles of Incorporation and out-of-state certificate if applicable)

2. U.S. LANDS NEEDED The applicant hereby applies for a right-of-way for the removal of forest products
(and/or mineral material) across the lands and interests in U.S. lands administered by the Bureau of Land
Management pursuant to Title V of the Federal Land Management and Policy Act of 1976, Pub. L. No. 94-579, 90
Stat. 2743 and the 43 CFR 2812 regulations.

Twp. Range Section Subdivision Road No(s). PERIOD OF USE
3. Lands from which forest products will be removed & permit needed:
Est. =
Timber Volume lf o
Period of Owner (if to be g >
Twp. Range Section Subdivision Use Landowner different) hauled o
Form OR 2812-8 Page 1 of 8 February 2009
BLM Oregon State Office Handbook H-2812-1 Rel. 2-165
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lllustration I1I-1
Form OR 2812-8 — Application for O&C Logging Road Right-of-Way Permit
Page 2 of 8

0&C LOGGING ROAD RIGHT-OF-WAY PERMIT APPLICATION
Form OR 2812-8 (Cont.)
PL 94-579 (90 Stat. 2743): 43 CFR Subpart 2812

4. ROAD CONSTRUCTION:

Is road construction on public lands required? [] Yes [ No (If yes, attach survey and construction
information)

5. ROAD IMPROVEMENTS:

Are improvements to existing BLM roads proposed? [] Yes [ No (If yes, attach map and statement of
work).

6. MAP(S):
The following information is required as part of the application and is attached hereto:

a. [ ] A map of existing roads proposed for use.

b. [ ]Identification of roads directly or indirectly controlled by the applicant which will be used in
conjunction with this application.

7. SIGNATURES AND CERTIFICATIONS:

If applicant is an individual or partner: As to all signatures below, signature certifies:

lama[ ]native citizen of the U.S., or[ ] | am a naturalized citizen (will be required to furnish
proof)

By my signature below, | CERTIFY that all of the statements made in this application are true, complete, and
correct to the best of my knowledge and belief and are made in good faith:

Applicant signature Title (if other than Individual) Date
Applicant signature Title (if other than Individual) Date
Applicant signature Title (if other than Individual) Date

Title 18, U.S.C. section 1001, makes it a crime for any person knowingly and willfully to make to any department or agency of
the United States any false, fictitious, or fraudulent statements or representations as to any matter within its jurisdiction.

Form OR 2812-8 Page 2 of 8 February 2009
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Form OR 2812-8 — Application for O&C Logging Road Right-of-Way Permit

Page 3 of 8

Sample Cross Section Diagram Associated with Road Construction

(See instructions for Item 4)

UNITED STATES
DEPARTMENT OF THE INTERIOR

BUREAU OF LAND MANAGEMENT

SPECIFICATIONS

ALIGNMENT
MINIMUM RADIUS (I

GRADIENT

FAVORABLE
ADVERSE

e

WIDTH
SURFACING
SUBGRADE
DITCHES*

TURNOUTS—INTERVISIBLE

SURFACED WIDTH
SUBGRADE WIDTH
DITCHES*

*IN ADDITION TO SUBGRADE WIDTH

SURFACING
BASE —_ " MINUS
— " MINIMUM DEPTH
TOP S MINUS
—— " MINIMUM DEPTH
—— TOTAL COMPACTED DEPTH
DRAINAGE
CULVERTS — CMP
MINIMUM DIAMETER 18"
DITCHES —

TERMINATION OF CONTRACT.
CLEARING

BEYOND CUTS AND
OF AUTHORIZED OFFICER.

GRADING
BACK SLOPES — ROCK 01

1/4
DIRT 3/4:1 UP TO 6 FT

1/2:1 OVER 6 FT,
FILL SLOPES —

ROAD TO BE GRADED AND CLEAR OF OBSTRUCTIONS AT

TERMINATION OF CONTRACT.

Form OR 2812-8

MAXIMUM DEPTH 1 FT. BEFORE SURFACING.
3 TO 1 SLOPE FROM ROAD.

ALL DITCHES AND CULVERTS TO BE CLEANED AT

. . BEYOND FILLS.
ALL SNAGS AND DANGER TREES WHICH WILL REACH
R/W TO BE FELLED AND DISPOSED OF AT DIRECTION

1 1/2:1 OR ANGLE OF REPOSE

EUGENE DISTRICT

= TYPICAL CROSS SECTION

! surraceprosowoH |
e — )

SUBGRADE WIDTH

|
TYPICAL TURNOUT CROSS SECTION

SURFACED ROAD WIDTH

SHOULDER

DITCH

SHOULDER

‘ SUBGRADE WIDTH

l

Page 3 of 8
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llustration I11-1

Form OR 2812-8 — Application for O&C Logging Road Right-of-Way Permit

Page 4 of 8

Form 9600-18

U.S. DEPARTMENT OF THE INTERIOR

(February 1979) - . T A CSTENATNT
(formerly 9180-19) BUREAU OF LAND MANAGEMENT
TOWNSHIP DIAGRAM*
Township Range Meridian State
36 31 32 33 34 35 36 3
1 6 5 4 3 2 1 6
12 7 8 9 10 11 12 7
13 18 17 16 15 14 13 18
24 19 20 21 22 23 24 19
% 30 29 28 27 26 25 30
36 31 32 33 34 35 36 31
1 ] 5 4 3 - 1 6
* Scale: 1inch = 1 mile

Item No. 6: Complete two copies of the above Township Diagram Map (Form 9600-18), or suitable
map, showing the road location and the land ownership pattern in the immediate area. List lands or
roads directly or indirectly controlled by the Applicant. As an alternative provide a copy of a BLM
transportation map with requested U.S. roads and/or lands highlighted, as well as your lands

identified.

Form OR 2812-8
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lllustration 111-1
Form OR 2812-8 — Application for O&C Logging Road Right-of-Way Permit
Page 5 of 8

INSTRUCTIONS AND PROCESSING INFORMATION
For Completing Application for O&C Logging Road Right-of-Way Permit

A permit is required for the use or construction of logging roads on public lands administered by the
Bureau of Land Management in Western Oregon. The attached application and supplemental
information forms are required when applying for an O&C Logging Road Right-of-Way Permit.

INSTRUCTIONS:

Complete two copies of this Form OR 2812-8, "O&C Logging Road Right-of-Way Permit Application”
For the following, refer to Item Nos. on application form (page 1):

Item No. 1: (per 43 CFR 2812.1-2) requires the name, address, and date.

a. If the Applicant is an individual, no further information is needed under this item.

b. If the Applicant is a partnership, submit a copy of the articles of association or partnership
agreement showing:

(1) The terms of the partnership, if limited.
2

(2) Nature of business to be conducted.
(3) Scope of authority of each partner.
(4)

4) Provisions for continuance in case of withdrawal or death of a partner.

If no formal partnership agreement exists, then a letter must be furnished stating no
agreement exists and giving the information as outlined above. All partners must sign this
letter. Evidence of one partner’s authority to sign documents on behalf of the others must be
signed by all partners.

c. If the applicant is a corporation, submit the following information:
(1) Certified copy of articles of incorporation.

(2) Copy of certificate of authority to do business in the State of Oregon (if incorporated in another
State).

(3) Certified copy of the by-laws or resolution of its board of directors authorizing the signing
officer or officers to sign for the corporation. When the by-laws of a corporation do not grant
authority to their officers to sign right-of-way applications, right-of-way and road use
agreements, permits, or easements to the Bureau of Land Management, a resolution adopted
by the corporation’s board of directors must be obtained which specifically gives this authority.

d. If any of the aforementioned documents have been furnished with a previous application or timber
sale contract, reference may be made to the earlier transaction, the date the documents were
furnished, and a statement as to whether any changes have occurred since then. If changes have
occurred, the Applicant must furnish a new copy (certified if a corporation) of the pertinent
document.

Item No. 2: List the township, range, section, and subdivision of the BLM lands or easements to be
crossed, together with the period of time the right-of-way is needed.

Item No. 3: is a statement of need for the right-of-way: List the land to be logged, together with the
name of the land owner and the name of the party who owns the timber to be logged, and an estimate
of the volume of timber to be logged or mineral materials to be hauled.

Form OR 2812-8 Page 5 of 8 February 2009
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lllustration 111-1
Form OR 2812-8 — Application for O&C Logging Road Right-of-Way Permit
Page 6 of 8

Item No. 4: per 43 CFR 2812.1-2(c)(4), if new road construction is involved —

a. The Applicant must submit two copies of a survey map of the proposed road where it crosses BLM
land. The traverse map must show the following:

(1) Ties to legal monuments for the beginning and ending points of the survey.
(2) Scale (at least 4 inches or 8 inches to the mile).

(3) Bearings and distances of the centerline of the survey.

(4) Legal description of all subdivisions of public land crossed.

(5) Right-of-way width.

(6) Type and capacity of any proposed bridges.

b. The Applicant must also provide road construction specifications. Please use the Road
Construction Specification Sheet (on page 3 of this form) to provide the following information. .

(1) The maximum grade.

(2) Subgrade width.

(3) Surfacing width and depth.

(4) Draining facilities and locations.

Item No. 5: If any improvements to existing public roads are proposed, provide a road map and
statement of the type and location of proposed improvements. Please use Road Construction
Specification Sheet (page 3 of this form).

Item No. 6: Complete two copies of the Township Diagram Map (Form 9600-18, page 5 of this
packet), or suitable map, showing the road location and the land ownership pattern in the
immediate area. List lands or roads directly or indirectly controlled by the Applicant. As an
alternative provide a copy of a BLM transportation map with requested U.S. roads and/or
lands highlighted, as well as your lands identified.

Signatures & Certifications:
If an individual, check the box indicating citizenship and all joint applicants must sign.
If a partnership, check box indicating that all partners are U.S. citizens and all must sign.

If a corporation, a duly authorized officer must sign.
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lllustration 111-1
Form OR 2812-8 — Application for O&C Logging Road Right-of-Way Permit
Page 7 of 8

UNDERSTANDING THE APPLICATION AND APPROVAL PROCESS
(To be discussed with Applicant at Pre-Application Meeting)

COMPLIANCE WITH THE NATIONAL ENVIRONMENTAL POLICY ACT (NEPA):

Following our receipt of the completed application and its attachments, BLM will prepare the required
analysis under the National Environmental Policy Act (NEPA) in order to determine if the proposed
permit would comply with the requirement of the BLM Resource Management Plan (RMP) for the land
involved, as well as the Endangered Species Act (ESA) and other environmental laws or guidance.
Provisions may be included in the permit (such as seasonal use restrictions) in order to assure that the
permit complies with the RMP and ESA. If provisions cannot be included to ensure compliance or the
inclusion of such provisions is not acceptable to you, the application will be denied.

If your application includes road construction or renovation, BLM may need to conduct surveys for
certain threatened or endangered species or for various plant and animal species specified in the
“Record of Decision for Amendments to the Forest Service and Bureau of Land Management Planning
Documents within the Range of the Northern Spotted Owl” (April 1994).” Surveys for some of these
species are limited to certain times of the year. Processing of your application may be delayed if it is
necessary to wait for the appropriate time of the year for such a survey. If the processing of your
application will be delayed more than 60 days from the date your completed application is received,
BLM will notify you in writing and provide you with an estimate of when the processing of your
application will be completed. .

DECISION, RIGHT OF APPEAL AND EFFECTIVE DATE OF DECISION

After completion of the appropriate NEPA analysis, a formal decision will be issued. The decision will
become effective on the day after the expiration of a required appeal period (30 days after the
publication of the legal notice of the decision), if no appeal or petition for stay is filed (basically on the
31° day after the decision is signed). If a petition for stay is filed, the decision is effective 45 days after
the end of the appeal period (or basically on the 76" day after the decision is signed), unless the
Director of the Office of Hearings and Appeals or an Appeals Board has determined otherwise in
accordance with specified standards enumerated in 43 CFR 4.21(b).

If the decision is to approve your permit, you will be sent a copy of the decision with rights of appeal,
along with two copies of the permit for your review and signature. Along with the permit, you will be
notified of the required amount of road use bond (performance bond) as well as the amount of
required advance road use and maintenance fees. After we receive the signed copies of the permit,
along with the advance fees and correct bond and insurance, BLM will hold the permit for approval
upon expiration of the appropriate appeal period, at which time the permit can be approved.

APPROVAL

Upon expiration of the appeal period, and once the signed permits, road use bond, insurance
certificate and advance fees are received by the BLM and they are found to be in order, the
Authorized Officer will approve the permit and a copy will be sent to you. Your receipt of an approved
copy will be your authorization to begin operations subject to provisions in the permit or any pre-haul
notifications contained in the transmittal letter.

SALE OF RIGHT-OF-WAY TIMBER

If your right-of-way permit involves removal of merchantable timber on BLM-administered lands, you
will be required to purchase the timber (under a separate contract with the BLM) _in_advance of
issuance of the permit at a price no less than the BLM appraised value. You will be notified of the
person to contact to complete the timber purchase.
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lllustration 111-1
Form OR 2812-8 — Application for O&C Logging Road Right-of-Way Permit
Page 8 of 8

BONDING REQUIREMENTS AND OPTIONS FOR FULFILLING

You will be required to submit a bond in an amount no less than $500 per mile (or fraction thereof)
based on the length of United States roads that will be used. The minimum bond amount is $500 if
the length is less than a mile. You have several options for meeting the bonding requirement:

1)  You may submit cash or other form of cash-equivalent security (such as a cashier's check,
irrevocable letter of credit from a financial institution, an assignment of funds for security interest
in a savings account, etc.). You should speak with the BLM official handling your case to discuss
these options. If you choose to fulfill your bonding requirements with cash (or cash equivalent), it
will need to be accompanied by the Form OR 2812-9.

2)  You may fulfill your bonding requirements by submitting a “surety” bond issued by an approved
surety company. This type of bond must be accompanied by Form OR 2812-12. If the bond
covers more than one permit, it is called a “blanket performance bond” and it must be
accompanied by Form OR 2812-13.

You should discuss your bonding options with the official handling your permit application.

INSURANCE REQUIREMENTS

The authorized officer may require you to maintain insurance of the following types and up to the
following amounts: (a) Commercial General Liability covering all operations, including vehicles of the
Permittee: (Bodily Injury: $1,000,000.00 - for injury to any one person; $1,000,000.00 - for any one
occurrence); (b) Property Damage in the amount of $1,000,000 for any one occurrence, and/or (c)
Loggers Broad Form B - $1,000,000.00 - for any one occurrence. The authorized officer will
determine the insurance requirements (if any) for your permit.

ADVANCE ROAD FEES

The BLM authorized officer will determine whether the agency will be maintaining the road(s) and
charging you fees, or whether it will allow you to maintain the road(s). If the BLM retains the
maintenance responsibility, you will be required to submit fees in advance for road use, maintenance
and surface rock replacement fees. These fees are determined based on a state-wide fee schedule.
You should discuss the potential fees with the official handling your permit. If the BLM decides to let
you maintain the road(s), you will still be required to pay road use. You will also be required to pay
surface rock replacement fees (unless you are placing rock on the road and the fees are waived).

RECIPROCAL RIGHTS

The authorized officer will request that you provide a list of your entire land ownership in Western
Oregon in order to determine if it appears necessary that the United States may need reciprocal rights.
Under the regulations at 43 CFR 2812, the United States may require you to grant the reciprocal rights
as a condition of approving the permit. If you refuse to grant such rights when requested, you
application could be denied.
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Sample Processing Checklist for O&C Unilateral Permit Applications
Page 1 of 3
BUREAU OF LAND MANAGEMENT
PROCESSING CHECKLIST FOR O&C UNILATERAL PERMIT APPLICATIONS
UNDER 43 CFR 2812

Applicant Name: Permit No.:

Phone No.: Serial No.: ‘

Date Application Assigned to (employee):

Filed:

# Action Item Resp. Inits

E tri realty ork racker (Actnon Itern # ) Ils;Esor
Place a copy of Master Title Plat for U.S. lands in file (flap 1) LLE
Initial LR2000 Completed LLE
[ 1] 124 -Apinrecd
504 Width in Feet (enter “var” in remarks)
503 Length in Miles (enter estimated total length of road to be used in
remarks)
501 - Reference (in comment column add “OC Unilateral [Permit No.]"
501 - Enter road Nos. in comment column _
In Remarks screen — Enter “Unilateral permit to haut ____ MBF for ___
[term of permit]’
4) | a) | Application Filed on Proper form (OR 2812-8) LLE
b} [ Submitted in duplicate
5) | Qualified Applicant (check which type and verify items below):
[ 1 [ Corporation (see handbook Chap Iil):
[ 1 | Corporate papers submitted (or already on file in district binder)
[ ] | Authorized to do business in the state (check State website if needed).
[ 1 | Copy of corporate by-laws on file (certified by proper official of
company under corporate seal).
[ 1 | Corporate signing authority for this action is clearly shown (may be
in form of corporate resolution, elc.),
[ 1 [ Individual:
[ 1 | They are a native or naturalized citizen. (If not, they are nata
qualified applicant and application must be rejected (prepare
___| decision)
[ ] | Partnership:
[ ] | Each member is a citizen. If not, they are not a qualified applicant—prepare
decision.
Verify that the following are included in Articles of Assoc. or Partnership:
[ terms of partnership, if limited
[ nature of business to be conducted
scope of authority of each partner
[ provisions for continuance in case of withdrawal or death of partner
6) | Applicant holds title to the land served by the permit or titie to the timber LLE
that 2will be hauled (verify through timber deed or land ownership) (43 CFR
2812.2-1)
7) | Map filed in accordance with regulations 43 CFR 2812.1-2(c) & (d) LLE
{Handbook chap lll.2.e.)
8) | Listing of Lands or Roads Directly or Indirectly Controlled by Applicantis | LLE
provided (43 CFR 2812.3-1 (Handbook Chap |Il.C.2.9.)
BLM Oregon State Office Handbook H-2812-1 Rel. 2-165
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lllustration 111-2
Sample Processing Checklist for O&C Unilateral Permit Applications
Page 2 of 3

Processing Checklist for O&C Logging Road Permits (Cont.)
(Keep in front flap of file & route file as indicated)

Action Resp Emp. | Init.J/
Date

9) | Land Status Check (using MTP's, GTRN, FAMS, etc.: LLE or ROW
1 | BLM has sufficient control of all roads to authorize use (see Handbook Spec

flustration I11-2).

] | Any withdrawals that would affect ability to authorize?

]

]

Any mining claims?
Any roads on U.S. built or controlled by 3" party Permittees? (U.S. can

authorize use of road, subject to right of 3" party to set road rules). (which
roads:

10) | Conformance irlth Land Use Plans Yes( )} No( ) ROW Spec

T TG —r—

alysis oL E iy i
11} | Transmit information to Field Office (Lead Engineer & NEPA Coord) per Unilateral ROW Spec
Permit Routing Memo & attach items indicated in Memo

NEPA & other information supplied from F.O.: ROW Spec.
[ ] [ F.O. determined U.S. needs reciprocal rights. _

Easement Justification Report received ROW Spec.

Plat received (both routed to Easement Specialist) ROW Spec.

Bond Amount determined by AO: $ ROW Spec.

Special provisions identified by F.O. ROW Spec.

Permit prepared (w/all attachments) & available in file during admin. Review process.

12) | Decision Document: Administrative Review Requirements Met

[ 1 | IfCE, itincludes administralive review language and refers to specific permit
(attached).

[ 1 [ IF EA, it refers to specific permit and includes administrative review language
(copy is mailed to applicant and public at same time).

Immediately a

13) | Finalize Permit

Permit document & all exhibits finalized. ROW Spec.

Transmittal Letter Finalized ( w/two copies of Permit (and all attachments) indicating | ROW Spec.
ifthe!lretum them signed, w/payment of fees, bonding, etc. permit can be approved:

1) 31™ day (if no appeals or requests for stay filed), 2) 76™ day if request for stay filed
and no denial/approval of stay by IBLA, 3) If stay is granted, when stay is lifted.(route
file) cc: Acct Tech, Lead Engineer

14) | DRS Review & Sumame DRS
Correct legals, if applicable. DRS
Correct fees. DRS
Map matches permit. DRS
Proper bond amount requested DRS
[ ] | Properinsurance requested DRS
[ ]| !f reciprocal rights indicated, notification included. DRS
15) | Field Manager signature & daie package mailed o Permitteee ROW Spec.
16) | Dated copy of letter w/fees due provided to Accl. Tech. ROW Spec.
BLM Oregon State Office Handbook H-2812-1 Rel. 2-165
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llustration I11-2

Sample Processing Checklist for O&C Unilateral Permit Applications

Page 3 of 3

[1-35

Processing Checklist for O&C Logging Road Permits (Cont.)

(Keep In front flap of file & route file as indicated)
Pormit Approval T

Real

Tickler

17) rmit returned sign ROW Spec
Admin. Review process complete & no stay granted. LLE
Proper fees paid. LLE/Acct Tech.
Bond reviewed: Correct amount ( ), Proper form ( ), Approved Surety ( ) LLE
Insurance certificate filed: Correct amount ( ), Approved Surety ( ) LLE
é'ig_nor on Permit is authorized to sign on behalf of corp., partnership, etc. LLE
18) | Prepare transmittal letter w/approved Permit (2 copies) (cc: Lead Engineer, Maint. ROW Spec.
Foreman (if BLM is maintaining any roads).
Route for Signature (surname by DRS, Lead Engineer) ROW SPEC
After it gets mailed: Effective Date , Expiration Date: ROW Spec.
Enter dates & who will conduct pre-haul (and mid-haul monitoring) inspections in ROW Spec.

LR 20008 Adminlstration

19) | LR 2000 Finalized
307 - ROW Granted — Issued (Effective date on Permit)
950 - Compliance Report Approved (dale pre-haul condition assessment )
763 - Expires (enter expiration date) _
File o DRS wicopy of SRP for QC of SRP and entering in ticker as “completed” . DRS
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lllustration I11-3
Interagency Agreement on ESA for Reciprocal Rights-of-Way
Page 1 of 3

Application of the Endangered Species Act to proposals for access to
non-federal lands across lands administered by the
Bureau of Land Management
and the
Forest Service

Effective immediately, the following applies to proposals for access to non-federal land across
tederal land administered by the Bureau of Land Management (BLM) and the Forest Service
(FS) (hereinafter referred to as “federal land™).

Not all proposals for access to non-federal land across federal land (hereinafter “rights-of-way™

or "ROW?) are the same. Application of the ESA to a ROW proposal depends on the discretion <
available to BLM and the FS under applicable statutory ROW authorities and on the nature of

legal rights held by the applicant. I BLM or the IS has a mandatory duty 1o issue a ROW with

no discretion under applicable law, no consultation is required under the ESA. This does not

affect the applicability of other provisions of the ESA or other federal or State laws protecting
species and habitat,

When BLM or the FS has discretionary authority to issue or condition a ROW. the agency must
determine whether the proposed federal action “may affect” listed species or designated critical
habitat. If a “ne effect” determination is made, ESA compliance is complete. This finding should
be placed in the record and processing of the application may continue in accordance with
ageney authority,

When the BLM or the .FS cannot-make a “no effect™ determination. the agencies will consult
either formally or informally with the Fish and Wildlife Service and/or the National Marine
Fisheries Service (the “Service™) when considering whether to authorize access to private lands
across public land. The following applies during such consultation:

s The “proposed federal action™ is the authorization of access across federal land
and includes the location and method of access, ¢.g.. the character of the road,
where it will lie, the method of road building and the use of the right of way. The | ¢

proposed federal action does not include any private action on private land. =
Page 1 of 3
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llustration I11-3

Interagency Agreement on ESA for Reciprocal Rights-of-Way
Page 2 of 3

o The “action area” is the area that will be affected directly or indirectly by the
proposed action.

¢ The “effects of the action” are the direct and indirect effects to the species caused
by the access across federal lands. Indirect effects are those effects to the species
that are caused by the proposed action, are later in time, and are reasonably
certain to occur.

» Reasonably certain to occur” requires existence of clear and convincing
information establishing that an effect that will be caused by the proposed action
is reasonably certain to occur. This is a rigorous standard; it is not based on
speculation or the mere possibility that effects to the species may occur. Nor is
this a forseeability standard as is commonly used in NEPA analysis. If no such
information exists, or is speculative or not credible, then that effect is not
reasonably certain to occur and should be disregarded. In no event should a
conclusion be reached that some effect is reasonably certain to occur absent clear
and convincing information to support that finding in the record.

requires an actual cause-effect relationship between the proposed federal action
authorize access across federal land and the effect to the species. When the
authorization of access is essential in causing an effect to the species, the effect
should be viewed as an indirect effect subject to consultation if it is reasonably
certain to occur. If the authorization of access is not essential in causing an effect
to the species, but merely facilitates such an effect, then it is not an effect subject
to consultation. Consequently, the effect to a species from subsequent action on
non-federal land that is facilitated, but not actually caused by the authorization of
access, is not an effect of the proposed federal action.

e A finding that an “indirect effect” is “caused by a federal proposed action” j -
to

Informal consultation may result in a determination by the BLM or the ES that the proposed
federal action “may affect, is not likely to adversely affect” listed species or critical habitat, with
written concurrence from the Service in this determination. As a part of this process, the BLM
and the FS may suggest modifications to the proposed action the applicant could implement to
avoid the likelihood of adverse effects to listed species or critical habitat, but these suggestions
must be limited to the federal action itself — the right-of-way across federal lands. The
modification or regulation of activities on private lands is not authorized unless the applicant
requests the consultation to include activities on private land, as discussed below. Written
concurrence of the Service terminates the consultation process and no further action is necessary.
This finding and concurrence should be placed in the record and processing of the application
may continue in accordance with agency authority.

A finding of “may affect, likely to adversely affect” requires formal consultation. Formal
consultation resulting in a no jeopardy conclusion may include discretionary conservation
recommendations. Conservation recommendations must be limited to the proposed federal action
itself — the right-of-way across federal lands. Recommendations with regard to activities on non-
federal lands are not authorized unless the applicant requests that the consultation include
activities on non-federal land, as discussed below.

Page 2 of 3

BLM Oregon State Office Handbook H-2812-1 Rel. 2-165
Supersedes Rel. 2-165 2/17/2009



CHAPTER Il - APPLICATIONS [11-38

lllustration 111-3
Interagency Agreement on ESA for Reciprocal Rights-of-Way
Page 3 of 3

Formal consultation resulting in a finding of jeopardy or likely to adversely modify designated
critical habitat includes the Service’s recommendation of “reasonable and prudent alternatives”
unless there are no reasonable and prudent alternatives. The Service is required to utilize the
expertise of BLM, the FS and the applicant in identifying these alternatives. Alternatives must be
consistent with the intended purpose of the proposed federal action and within the scope of the
BLM’s or FS’s legal authority.

Jeopardy and no jeopardy determinations also will include a statement concerning incidental take
if take is anticipated. An incidental take statement includes reasonable and prudent measures the
Service considers necessary or appropriate to minimize the impact of incidental take. Reasonable
and prudent measures, along with the terms and conditions that implement them, cannot alter the
basic design, location, scope, duration, or timing of the action and may involve only minor
changes. Further, both the reasonable and prudent measures and the terms and conditions must
serve the purpose of minimizing the take of the proposed federal action under consideration.
BLM and FS authorities and the nature of the “action” itself also will affect the reasonable and
prudent measures and terms and conditions that may be a part of an incidental take statement.

An applicant has a right to receive an incidental take statement, with reasonable and prudent
measures, if take is anticipated from the access itself. The applicant also may desire to include
reasonable and prudent measures in the incidental take statement for take resulting from
activities on non-federal land. If the applicant requests an incidental take statement for take
resulting from activities on non-federal lands, the activities on non-federal land may be analyzed
in the section 7 consultation for the access application. If the applicant chooses to be covered
through the section 7 consultation, then the incidental take statement can include reasonable and
prudent measures related to activities on non-federal land. If the applicant abides by these
measures, the applicant has ESA coverage for any associated take. If the applicant chooses not to
include activities on non-federal land, then there is no ESA coverage from the access
consultation for any take associated with those activities,

Except when requested by the applicant, the consultation process associated with the proposed
federal action to authorize access across federal land may not be used to condition activities on
non-federal land. BLM and the FS may not deny or condition access across federal lands based
on the implementation of measures or conditions related to the use of non-federal land. Further,
the Service may not request re-initiation of consultation based on subsequent activities on non-
federal land.

Consultation also includes consideration of the destruction or adverse modification of critical
habitat. For this purpose, only habitat formally designated as “critical habitat” by a Service rule
making is included. Destruction or adverse modification means a direct or indirect alteration that
appreciably diminishes the value of critical habitat for both the survival and recovery of a listed
species. The concept of “take” does not apply to critical habitat, but only to the listed species
itself.

Approved by:

Is/ Dale N. Bosworth, Chief, Forest Service, Department of Agriculture, 01/27/03

/s/ Kathleen Clarke, Director, Bureau of Land Management, Department of the Interior, 01/13/03

/s/ Steven A. Williams, Director, U.S. Fish & Wildlife Service, Dept. of the Interior, 01/17/03

/s/ William T. Hogarth, Assistant Administrator for Fisheries, National Marine Fisheries Service,
National Oceanic & Atmospheric Administration, 01/30/03
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CHAPTER IV — O&C LOGGING ROAD RIGHT-OF-WAY PERMITS IV-1
(UNILATERAL)

V. O&C LOGGING ROAD RIGHT-of-WAY (UNILATERAL) PERMITS

A. Purpose

This chapter explains what documents are necessary to create a unilateral permit
(see glossary) once an application has been determined to be adequate and a
decision has been made to approve the application. This chapter also provides
examples of the required documents and identifies provisions that are unique to a
unilateral permit. The application process is covered in Chapter Il

B. Background

If the AO has determined that no reciprocal access rights are needed from the
applicant per 43 CFR 82812.3-4 (see Chapter Ill., Section B.3.), a unilateral
permit, is prepared. If reciprocal rights are needed, refer to Chapter V. for
preparation of a reciprocal right-of-way agreement.

In order to qualify for a unilateral permit, as described in Chapter Ill., Section
D.2.e., the applicant must either: 1) own the land which will be served by the
permit for management and removal of timber and other forest products, or 2) hold
title to the timber at the time it is hauled over U.S.-controlled roads or lands. This
should have already been determined before the unilateral permit is prepared (see
Chapter I11.)

C. Required Components of a Unilateral Permit

The following items are required components of a unilateral permit. Illustration
l1I-2 is a sample checklist. Each district has developed its own checklist, but this
illustration (111-2) provides an example of a standardized process.

1. Standard Unilateral Permit Format

Form OR 2812-3 - O&C Logging Road Right-of-Way Permit is to be used as the
standard template for all unilateral permits. The form is included as lllustration
IV-1. The form is to be used for all unilateral permits, regardless of the term. No
deviation from the wording in the boilerplate unilateral permit or standard verbiage
in the standard Exhibit B - Special Provisions shall be used without concurrence
from the Oregon State Office. Any additional provisions shall also be approved by
the Oregon State Office.

The standard unilateral permit template is comprised of the following required
components:
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a. Permittee Name

The full legal name, address and telephone number of the permittee is included. If
a corporation, the name should include “incorporated in the State of . The
name should be the same as that on the application or as verified the correct
owner of the land or timber to be served by the permit.

b. Permit and Serial Number

Each unilateral permit shall include the district permit number and Serial Number
assigned in LR2000 when the application was filed. (See Chapter lIl., Section
E.1.c., for guidance on establishing local permit numbers.

c. Road Fees

Every unilateral permit must include a provision that provides for payment of fees.
The type and amount of fees differ in particular situations. The types of fees that
can be assessed are: 1) road use, 2) road maintenance (including surface
replacement), and 3) administration (basic permit fee). These fees are further
described in Sections 1), 2), and 3) below.

1) Road Use Fees

Road use fees are included in all unilateral permits unless these fees are waived
for any of the reasons shown in section a) directly below. There are two types of
road use fees: a) from Road Maintenance Fee Schedule and b) calculated as
discussed below.

a) Fee from Oregon/Washington Road Maintenance Fee Schedule.
Oregon State Office publishes and periodically updates a Maintenance Fee
Schedule (which includes a standard road use fee.) This standard road use fee to
be used in a particular permit is based on road surfacing type as shown in the
Road Maintenance Fee Schedule. This road use fee applies to all new unilateral
permits (unless road use fees are waived as shown below). The state-average
road use fee is paid at a rate per MBF/per mile.

b) Calculated road use fees. Some older existing perpetual unilateral
permits may contain road amortization formulas (similar to those in semi-detailed
reciprocal Permits) which require road use fees to be calculated. In these permits,
the calculated fee would be used. However, there should never be calculated
road use fees in newer permits as there is no standard amortization formula in the
O&C Logging Road Right-of-way Permit template (Form OR 2812-3 -

lllustration 1V-1).
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a) Waiver of Road Use Fees

There are some exceptions to BLM charging a road use fee for the hauling of
forest products over roads it owns and controls. No road use fee is charged in the
following instances:

e For any road when the total private percentage share of the road’s
replacement cost has been collected.

e If a permittee, or the permittee's predecessor, built the road under terms of
a permit that has since expired (43 CFR 2812.5-2(c)). NOTE that a road
use fee is charged for that portion of the road’s replacement cost which
represents an improvement made by BLM or its licensees. When a road
was built by the permittee’s predecessor and the road use fee is waived for
this reason, the permit must contain a provision stating that the permittee
may use the road only for the purpose of reaching the lands of the
predecessor that were served by the road.

e |If a permittee is the underlying landowner for an easement granted to the
U.S. and they (or their predecessor in title) reserved free commercial use of
the road in the easement document.

¢ Road use fees are not applicable to mineral haul. Even though unilateral
permits utilize the state-wide standard road use fee instead of a calculated
road use fee, the reason road use fees do not apply to mineral haul is
because the road amortization formula defines the “F” (or fee) in the
formula as:

F = Road use fee per unit of merchantable timber.

Since this formula describes the fee in a unit of merchantable timber,
the premise is that the merchantable timber hauled over time will
fully amortize the investment in the road. Therefore, it is not
appropriate to charge road use fees for the hauling of commercial
mineral material.

b) Reserved
2) Maintenance Fees (Including Surface Replacement Fees)

The Oregon/Washington Road Maintenance Fee Schedule also includes
“maintenance” and “surface replacement” fees. Both of these types of fees are
consider “maintenance” fees. The maintenance fee is assessed at a rate per
MBF/per mile. The Road Maintenance Fee Schedule has different maintenance
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fee rates based on road surfacing, recreation use allowance, and the type of forest
product to be hauled (timber, chip, rock, etc.).

Generally, maintenance fees are charged in situations where the BLM maintains
the road (both the maintenance and surface replacement fee is assessed). In
situations where the BLM allows operator maintenance, the “maintenance fee”
portion would be waived, but the “surface replacement fee” portion would still be
assessed.

3) Basic Permit Fee

A “basic permit fee” fee is charged and collected in advance for all permits in
which a road use fee or maintenance fee is not being charged (see 43 CFR
§2812.5-2(a)). The regulations establish the basic permit fee rate of $5.00/mile or
fraction of a mile (the right-of-way length is always rounded up to the next whole
mile), payable in installments of 5 years, If the permit term is less than 5 years,
the fee for the entire term is collected in advance.

In practice, it would be extremely rare for this basic fee to be charged in lieu of the
payment of maintenance and road use fees.

4) Advance Payment of Fees

BLM policy requires the advance payment of all fees associated with unilateral
permits, based on the estimated volume of timber to be hauled using the BLM
Oregon/Washington Road Maintenance Fee Schedule rates as shown above.

At the time the unilateral permit expires or is otherwise terminated, if the actual
volume hauled is greater than that stated in the unilateral permit, the permittee
shall be billed for the additional fees due for the actual volume hauled which is in
excess of the original estimated volume. The additional billing is based on the fee
schedule in the Exhibit C. If the permittee hauled less than the estimated volume,
the fees collected for the portion of the original estimated volume not hauled shall
be refunded at the close of the permit by requesting the refund through CBS.

In cases where an advance payment is in excess of $10,000, or if the permittee
indicates a large advance payment would create a financial hardship, the AO may
set up a schedule to collect the advance payment in smaller increments (annually,
semi-annually, quarterly, etc.) after reviewing the request. However, for 12-week
permits, the entire amount should be paid in advance.

For long-term unilateral permits (more than three years) the advance payment can
be scheduled annually, or as otherwise determined by the AO.
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5) Applying Road Use Fees Paid under a Unilateral to a
Reciprocal Permit

BLM has issued unilateral permits while an amendment to a reciprocal right-of-way
agreement that will include the same roads authorized in the unilateral permit is
pending. This practice is strongly discouraged since an amendment can usually
be done as quickly as a unilateral permit. Most delays in processing amendments
come from the NEPA analysis, but since new unilateral permits and discretionary
amendments both require a NEPA analysis, there should be no difference in the
time for processing the amendment.

However, if there are any existing unilateral permits for which road use fees were
paid and the roads were later added to a reciprocal Permit with the same party,
the road use fees paid under the unilateral permit can be applied toward that
permittee’s calculated deficit share for those same roads in the reciprocal Permit.

The permittee should submit a written request in order to have such credit applied
to a reciprocal Permit. The permittee should provide the information to document

their specific request (the unilateral permit number, road Nos., amounts paid, etc.).
The BLM AO should never deny such a request that is documented and supported
by the record because of the regulations at 43 CFR §2812.5-2(c):

(c) If an application is filed to use a road built on 0. and C. lands
by the applicant or his predecessor in interest under a permit which
has expired, the authorized officer may issue a new permit which
provides that as to such road the applicant's road use payments shall
be determined in accordance with paragraph (b) of this section
except that he shall be required to pay a road use fee which is
adequate to amortize only his proportionate share of any capital
improvements which have been or may be placed on the road by the
United States or its licensees together with a reasonable interest
allowance thereon plus cost of maintenance if furnished by the
United States: Provided, however, That if the application is for use of
a road which has been built by a predecessor in interest the permit
shall provide that the applicant may use the road only for the
purpose of reaching the lands of the predecessor in interest that
were served by the road. As a condition for the granting of such a
permit, the applicant must comply with 8§ 2812.3-1 to 2812.3-5 to
the extent that rights-of-way and road use rights are needed to
manage lands of the United States or to remove timber therefrom.
[Underline added.]

d. Bonding Requirements

See Chapter VII. for detailed guidance on bonding requirements and processing.
The regulations at 43 CFR §2812.5-3 require all permittees (except for individuals
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as described in the following paragraph) to provide BLM with a performance bond
before using a U.S.-controlled road. The regulations specify that the amount of
the bond must be no less than $500 per mile or fraction thereof (which is
interpreted to mean fraction of a mile). The minimum dollar amount is determined
by multiplying the length of the road(s) to be used (rounded up to the next whole
mile) by $500. The AO has discretion to require a larger bond amount when the
circumstances warrant.

The AO may waive the bonding requirement per 43 CFR 8§2812.5-3 for unilateral
permits issued to an individual for a period of 12 weeks or less. Not more than
one such waiver may be allowed in any 12 consecutive calendar months on behalf
of or for the benefit of the same person.

The regulations require that a performance bond be posted (filed with and
accepted by the AO) prior to using a road. The bond must be accepted by the AO
prior to approval of the unilateral permit and the bond must be maintained for the
full term of the permit.

If maintaining the bond during extended periods of non-use would create a
financial hardship for the permittee, the AO may agree to allow the bond to be
released during periods of extended non-use and then reinstated prior to the use
commencing again. However, prior to releasing any bond, there should be a
written agreement in writing from the permittee that: 1) they understand their
obligation to notify the AO in advance that they intend to commence haul, 2) they
will re-submit the bond prior to haul, and 3) that hauling over roads included in a
permit without posting a satisfactory bond constitutes noncompliance (see
Chapter VI., Section B.)

e. Insurance Requirements

The insurance requirements for unilateral permits are identical to those for Permits
attached to reciprocal right-of-way agreements, as outlined in Chapter VII.

f. Duration of Rights (Term of Permit)

A determination of the term of the permit needs to be made before the permit is
prepared and issued.

1) Three-Year Permits

Historically, BLM has routinely limited the term of unilateral permits to three years
(which can be extended annually) based on the following regulation:

43 CFR 82812.0-6(h): The authorized officer may in his discretion,
issue short term right-of-way permits for periods not exceeding three
years, subject to one-year extensions in his discretion. Such permits
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shall specify the volume of timber which may be carried over the
right-of-way and the area from which such timber may be logged.

The regulations do not limit the number of consecutive one-year extensions that
may be approved, but the workload on the part of the BLM to continually renew
these three-year permits should be evaluated against issuing a longer-term permit
if the demonstrated need of the applicant is for a longer duration as shown below.

2) Permits Longer Than Three Years

The following regulations 43 CFR §2812.3-6 allow for the issuance of a permit
which meets the demonstrated need of the applicant:

The rights-of-way granted by the U.S. ... will be for a stated term or
terms which may vary for each portion of the right-of-way granted;
such term or terms will normally be coincident with the probable
period of use for the removal of forest products by the Permittee and
any successor in interest of the various portions of the right-of-way. .
. . [Emphasis added]

As discussed in Chapter lll., Sec. D.2.g., a harvest schedule plan provided by the
applicant may be a factor in deciding what term is appropriate. While the above
cited regulation does not limit the term of unilateral permits, there are factors that
should be considered before long-term unilateral permits (over three years) are
issued.

Paragraph 11 (required) in the standard Form OR 2812-3 (O&C Logging Road
Right-of-Way Permit (Unilateral) —lllustration V-1, covers the issue of reciprocity if
the AO determines that reciprocal rights “appear necessary” during the life of the
permit.

11. Reciprocal Rights if U.S. Determines it Appears Necessary - If,
during the term of this permit, the Authorized Officer determines it
appears necessary that reciprocal rights over roads owned or
controlled by the Permittee or over lands owned by the Permittee
(now or in the future) appear necessary, the Permittee must comply
with 43 CFR 882812.3-1 through 3-5, and 43 CFR §2812.0-6(d) to
the extent that rights appear necessary for the United States, its
licensees and permittees. During the life of this permit, the Permittee
shall notify the Authorized Officer if they acquire any lands in Oregon
which are in and West of Range 8 E. in order for the U.S. to
determine if it appears necessary to acquire rights over such lands.

In addition to the above paragraph, if the permit is for a term longer than three
years, the following alternate paragraph 1 regarding payment of road fees should
be used (as shown on the lllustration IV-1):
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1. (Alternate) Permittee will pay an initial advance payment of road
use, maintenance and/or surface replacement fees as identified in
the Exhibit C attached hereto and made a part hereof. The total
payment due for advance fees is summarized below:

Required
Fee Type Advance
Fees
Road Use $
Maintenance $
Surface $
Replacement
TOTAL ADVANCE $
FEES

Every three years, adjustments to the advance payment for the next
three years will be made based on overpayment or underpayment of
advance fees as compared to certified haul reports for the preceding
three-year period. Any overpayment will be applied to advance
payment for the subsequent three-year period and any
underpayment of fees will be required to be paid in order to zero out
the fees before estimating the advance payment for the subsequent
three-year period.

After the first three-year period, the Permittee will submit an
estimated volume of haul for the next three-year period and the
advance fees will be calculated based on the rates in the published
Oregon/Washington Road Maintenance Fee Schedule in effect at the
time of the estimated volumes are submitted.

If no haul is anticipated for an extended period of time, the Permittee
shall notify the Authorized Officer in writing and the requirement for
estimating volume and advanced payment will be suspended during
that time. However, if the Permittee then decides to haul, they are
once again required to submit their estimate of volume to be hauled.

g. Expiration Date (Term of Permit)

Every unilateral permit needs to have the expiration date (or specific term after
which the unilateral permit will expire) clearly identified or contain the following
statement:

This permit expires three (3) years [or other stated term] from the
date approved by the Authorized Officer.
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If the unilateral permit is perpetual, be sure to so indicate in the document.

h. Signature Blocks

Two signature blocks appear on the unilateral permit form: 1) the permittee, and
2) the BLM AO. The permittee signature block should contain enough blocks for
multiple permittees (if applicable), or, in the case of a corporation or other
business entity, it should contain an “Attest to” block.

i. Standard Provisions

These provisions are included as part of Form OR 2812-3. All unilateral permits
must contain the provisions contained in the form.

j.  Exhibits

The exhibits attached to a unilateral permit are different from those attached to a
reciprocal right-of-way agreement and they are identified in the following
paragraphs.

1) Exhibit A

The Exhibit A is a map which serves to identify the specific roads and lands
authorized by the unilateral permit. It should include the following as a minimum:

e Header Containing: (if Exhibit is more than one page, they should be
numbered):

o Exhibit A
o Permit No.
o Serial No.

e Legend Containing: U.S. lands, roads, or rights-of-way included in the
permit

o Other U.S. lands identified
o0 Permittee lands to be served by the permit.

The roads or right-of-way should be clearly identified by road and segment No.
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2) Exhibit B

The Exhibit B contains the additional provisions. It identifies specific terms and
conditions pertaining to the permittee's use of the authorized lands, roads or
rights-of-way. These provisions are optional and can be utilized as the
circumstances dictate. The standard Exhibit B contained in lllustration 1V-1
contains paragraphs that can be chosen based on the situation. It also includes
some standard construction provisions. Any provision not found on lllustration
IV-1 must be approved by the Oregon State office and/or Solicitor. Exceptions to
this are those mitigating measures identified as part of the NEPA process specific
to a given unilateral permit.

3) ExhibitC

The Exhibit C contained in Illustration IV-1 is the table of fees. It serves as the
basis for establishing the advance payment of fees. The table should include all of
the columns shown, even if fees are not required. For any roads where fees are
not required, the columns should indicate zero (0).

4) Exhibit D

The Exhibit D is the right-of-way plat and specifications if the permit involves road
construction. The requirements for right-of-way plats in a unilateral permit are the
same as described for right-of-way plats in Chapter 1X., Section B.

2. Reserved
D. Approval Processing and Transmittal of Permit for Signature

The following sections provide guidance in the final preparation, approval and
transmittal of unilateral permits.

1. Payment for O&C Right-of-Way Timber (if applicable) Prior to
Approval

If the unilateral permit involves any timber to be cut, removed or destroyed, the
permittee must (prior to the issuance of the permit) pay for the timber as
identified in the regulations at 43 CFR §82812.5-1:

An applicant will be required to pay to the Bureau of Land
Management, in advance of the issuance of the permit, the full
stumpage value as determined by the authorized officer, of the
estimated volume of all timber to be cut, removed, or destroyed, on
0. and C. lands in the construction or operation of the road.
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The timber is sold as a negotiated (non-advertised) timber sale. The guidance for
timber valuation for non-advertised timber sales is found in BLM Manual Section
9350 and it applies to both U.S. and permittee right-of-way timber.

If the total amount of right-of-way timber is valued at $2,499 or less, this is
accomplished with BLM Form No. 5450-5 (Vegetative or Mineral Material
Negotiated Cash Sale Contract). If the right-of-way timber is valued at more than
$2,499, the permittee (or other qualified purchaser if the permittee is an exporter)
enters into a negotiated timber sale contract with the BLM. In either case,
payment for the timber must be made prior to the issuance of the unilateral permit.

See Chapter IX., Section B.17., for further discussion on disposal of O&C timber
and guidance when the permittee is an exporter.

2. Approval Processing

While the NEPA process is being completed, the unilateral permit and all exhibits
should be prepared so that by the time the final NEPA decision is made, the permit
can be transmitted to the permittee immediately for signature. It is advisable to
have the permit prepared well in advance of the NEPA decision so that the
permittee can review a draft copy. However, the exhibits cannot be finalized until
the NEPA analysis is completed to ensure that any identified mitigating measures
are also included.

Guidance for the required administrative language which must go in every NEPA
decision related to O&C permits is found in Chapter XIlII. It is important to note
that the effective date of O&C right-of-way decisions is tied to the appeal
regulations at 43 CFR Part 4, Subtitle A. See Chapter XIll., Section D., for
guidance on the effective date and start of appeal period.

a. Transmittal to Permittee For Signature (with Appeal Rights)

The Notice of Decision (for the NEPA document) is transmitted separately by
certified mail to the applicant and any other parties who participated in the
process. After the Notice of Decision is mailed to the applicant (and any other
party who participated in the NEPA process), two copies of the permit (with all
required attachments) shall be transmitted to the applicant with one of the
following transmittal letters which contain the appeals language as follows:

1) If NEPA Completed with a CX

If NEPA compliance was accomplished by means of a CX, (most common), two
copies of the permit will be transmitted with the use of Illustration XllI-4.
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2) If NEPA Compliance Done with an Environmental
Analysis (EA) or Higher

If the NEPA analysis was accomplished by means of an Environmental
Assessment (EA), or Environmental Impact Statement (EIS), two copies of the
permit will be transmitted with the use of a decision similar to that shown in
lllustration XIII-5. Typically, unilateral permits involve use of existing roads so
most NEPA compliance for unilateral permits is accomplished with a CX. The only
time NEPA for unilateral permits is typically accomplished with an EA (or EIS)
instead of a CX is when road construction (or other ground-disturbing activity) is
involved.

b. Review After Permit and Required Documents Returned by
Applicant

When the two signed copies of the unilateral permit are returned to the issuing
office, verify the following:

e Both permit copies have been signed by the applicant, dated and that the
person who signed has the authority to do so.

e The advanced fees required by the permit have been submitted in the
proper amount(s).

e Payment for O&C right-of-way timber, if any, has been made.

e If insurance is required by the AO, the insurance binder is: 1) in the proper
minimum coverage amount, 2) the types of coverage are correct, and 3) the
insurance carrier is on the Dept. of Justice approved insurer list. See
Chapter VII. for guidance on insurance requirements and adjudication.

o Verify that the performance bond is submitted properly (correct form and
amount, etc.) and adjudicated with the use of one of the checklists found in
Chapter VII. (Illustration VII-3—Checkilist for Adjudicating Surety Bonds, or
lllustration VII-8—Checklist for Adjudicating Personal Bonds). Follow the
process for adjudicating bonds in Chapter VII.

e If the applicant fails to remedy a defective bond, a formal decision should
be sent with the right of appeal. lllustration No. VII-5 is a sample notice of
defective surety bond. lllustration No. VII-11 is a sample notice of defective
personal bond.

If any of the above items are missing or not properly executed, notify the applicant
and request corrective action (by certified mail). Add documentation to the case
file showing the deficiencies found and how and when the applicant was notified.
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c. Transmittal of Permit and Acceptance of Bond Letter

When the above items have been verified and/or corrective action has been
completed, prepare a transmittal letter for the approved permit and include a
statement that the bond is acceptable. Use lllustration VII-4 for this dual purpose.

Unilateral permits are approved (signed) by the appropriate Field Manager. If the
permit is only in one Resource Area, it is signed by the Field Manager. If the
permit covers more than one Resource Area within a single district, it is signed by
the District Manager. If the permit covers more than one district (which is
extremely rare) it is signed by all the district managers who are affected, unless by
special delegation of the State Director, one district manager is authorized to sign
on behalf of all districts. It is best to keep permits specific to one district.

The second signed original copy goes in the case file.
E. Documentation and Reporting

After the permit is approved and transmitted to the permittee, the following actions
need to be completed:

e Update LR2000
o Action Codes 307 - enter the date permit is granted
o0 Action Code 763 — enter the date permit expires
0 Make sure the acreage is correct

0 Make sure the permittee is the same as the billee and that the address
in LR2000 is correct.

e Report Unit of Accomplishment: Report an “ER” unit of accomplishment
under the appropriate subactivity (probably 6310) (See lllustration VI-9).

e Establish a Road Record File for any new construction to document that the
road was built under a unilateral permit.

F. Post Authorization Administration

After the unilateral permit is issued, there are routine actions that occur: 1) pre-
haul, mid-haul, and post-haul (end of permit or end of season) road condition
assessments, 2) report of haul by permittee, 3) monitoring of provisions of the
permit, etc. Guidance for some of these actions is found in other chapters if
indicated below.
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1. Road Inspections (Monitoring)

Once the permit is issued, and the permittee notifies the AO of their intended start
date, a pre-haul inspection should be scheduled to establish the “pre-haul”
condition of other roads. The permittee is required to leave the roads in “as least
as good of a condition as what existed prior to their use.” The permittee should be
invited to participate in the pre-haul inspection so there is no misunderstanding
during the final hauling inspection regarding whether or not they left the road in “as
good of a condition than what exited prior to haul.”

These pre-haul inspections should be documented on the Road Condition
Assessment form (lllustration VIII-8). The permit administrator should conduct
frequent road inspections during the active haul periods and document the
inspections with this same form (if there is room). Additional discussion of pre-
and post-haul (or mid-haul) inspections is found in Chapter VIII.

The road inspections are reported in MIS with a unit of accomplishment under the
6310 subactivity and using the “NH” (monitoring inspection) program element. In
addition, LR2000 should be updated with an action code of 950 “Compliance
Report Approved” using the date the inspection form was signed.

2. Reports of Road Use and Collections and Billings

Chapter VIII. provides detailed guidance on road use reporting, monitoring,
billings, and collections. Procedures are similar for both unilateral and reciprocal
permits. One difference, however, is that for unilateral permits, there is an
advance payment for all fees made at the time the permit is issued. The Reports
of Road Use are submitted throughout the life of the unilateral permit and
payments are not required at the time they are submitted because the advance
fees should cover the use. However, based on the filed Report of Road Use, if the
permittee has well underestimated their volume, the AO could require payments
mid-permit or they can choose wait until the end and bill for the difference.

The collection procedures for unilateral permits are the same as for reciprocal
Permits (see Chapter VIII., Section G.13.).

G. Extensions

0O&C permits may be extended for a period of one year (see 43 CFR 8§82812.0-6(h),
upon receipt of a request from the permittee. The request must be made prior to
the expiration of the permit, as once the permit expires, there is no permit to
extend. The AO has discretion to decide whether to extend the permit, and
extensions are subject to the same NEPA compliance as a new application (see
Chapter I11.) unless the NEPA document adequately cover such extensions. There
is no limit to the number of consecutive one-year extensions that may be
approved.
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H. Case Closure

There is a difference between a case closure and a termination. A case is closed
when the case has expired or when the permittee requests closure of an
authorization before its stated expiration date and the AO has signed a letter (or
decision) releasing the permittee from any further responsibility under the permit
and closing the case. A termination occurs when the holder of an authorization
has failed to comply with its terms and conditions and the AO has issued a
decision terminating the permit before its stated expiration date.

If a permit has expired by its terms, it cannot be renewed; the permit will be
closed. See 43 CFR §2812.0-6(h).

The following steps should be followed when closing a permit:

1) Conduct a field review to verify whether the permittee has complied with
all provisions of the permit and that no unnecessary damage has occurred to the
roads or lands of the U.S.

2) If the field review identifies any noncompliance issues, initiate a non-
compliance action (see Chapter VI., Section B.) to require the permittee to correct
the areas of noncompliance within a reasonable stated time period. If the
noncompliance is not corrected to the satisfaction of the AO (within the specific
period of time), initiate the appropriate process to attach the permit bond (see
Chapter VII.) and correct the deficiency. The permit may not be closed until the
non-compliance is corrected to the satisfaction of the AO. See Chapter VII. for
further guidance on handling issues of noncompliance.

3) Assure that all scale reports have been submitted to verify that all
volume has been reported and has been billed, collected, and (if applicable) road
use fees have been posted to the amortization records.

4) As appropriate, refund any cash bond or notify the surety that a surety
bond has been released.

5) Send the permittee a letter (or decision letter), signed by the AO,
releasing the permit bond and closing the case.

6) Update LR2000 (970 action code) (Refer to Lands Data Standards).
Update any district tracking systems to show that the case is closed. LR2000
documentation is required in order to obtain credit for Units of Accomplishment
(see lllustration VI-8)

7) Report a unit of accomplishment in MIS for FP (case closure).
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8) Stamp permit case file folder “Case Closed” and print out an updated
LR2000 serial register page to file in the case file.

9) Transfer the closed case file to OSO Docket.

10) If the district uses a folder tracker system, update it to show the case is
closed and the new case file location (OSO).

lllustration 1V-2 is a sample letter used to close out unilateral permit case files.
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lllustration V-1
Form OR 2812-3 - O&C Logging Road Right-of-Way Permit (Unilateral)
Page 1 of 15

UNITED STATES DEPARTMENT OF THE INTERIOR
BUREAU OF LAND MANAGEMENT

0&C LOGGING ROAD RIGHT-OF-WAY PERMIT
43 CFR 2812
Title V, Pub. L. No. 94-579, 90 Stat 2743

PERMITTEE SERIAL NO.
NAME:
ADDRESS: PERMIT NO.

The United States hereby grants to Permittee the right to use roads and rights-of-way
under the jurisdiction of the Bureau of Land Management (BLM),
District, for the transportation of timber, minerals, or other forest products from the
following lands owned or controlled by Permittee:

Township Range Section Subdivision

The Permittee is authorized to use and/or improve BLM-controlled road(s) or lands
shown in the table below (and identified on the Exhibit A map attached hereto and made
a part hereof). Ifthe Permittee is responsible for maintenance of roads during their
period of use, it is so indicated in the table below.

Length To
Road Be Used Maintenance
Number Segment Road Name (Miles) Responsibility

[ ] If checked, the Permittee is also authorized to construct the road (location as
identified on the plat map labeled as Exhibit D attached hereto and made a part hereof),
subject to provisions identified in Exhibit B.

Form OR 2812-3 (February 2009)
O&C Logging Road Right-of-Way Permit (Unilateral) Page 1 of 15
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lllustration V-1
Form OR 2812-3 - O&C Logging Road Right-of-Way Permit (Unilateral)
Page 2 of 15

This permit is approved SUBJECT TO the following terms and conditions as well as the
additional Exhibit B, Additional Provisions, attached hereto and made a part hereof.

1. ROAD USE AND MAINTENANCE FEES - Permittee will pay an initial advance
payment of road use, maintenance and/or surface replacement fees as identified in the
Exhibit C attached hereto and made a part hereof. The total amount due for advance
fees is summarized below:

Required

Fee Type Advance Fees
Road Use

Maintenance

Surface Replacement
TOTAL ADVANCE FEES

S|P |n|n

Payment for additional volume will be made in the same manner and rates shown in the
Exhibit C. If, at the end of the permit, the final volume hauled by the Permittee is less
than that upon which the estimate is based, then the Authorized Officer shall calculate
and make a refund at the appropriate per/unit volume rate shown in Exhibit C. If this
permit is extended, the Exhibit C and rates charged herein may be modified to reflect
the current rates identified in the BLM Oregon/\Washington Road Maintenance Fee
Schedule in effect at the time of extension.

[If the permit is a longer term permit (three (3) years or longer], replace

Paragraph 1 with the following]:

1. (Alternate) Permittee will pay an initial advance payment of road use, maintenance
and/or surface replacement fees as identified in the Exhibit C attached hereto and made
a part hereof. The total payment due for advance fees is summarized below:

Required
Fee Type Advance Fees
Road Use $

Maintenance

TOTAL ADVANCE FEES

$
Surface Replacement $
$

Every three years, adjustments to the advance payment for the next three years will be
made based on overpayment or underpayment of advance fees as compared to
certified haul reports for the preceding three-year period. Any overpayment will be
applied to advance payment for the subsequent three-year period, and any
underpayment of fees will be required to be paid in order to zero out the fees before
estimating the advance payment for the subsequent three-year period.

After the first three-year period, the Permittee will submit an estimated volume of haul
for the next three-year period and the advance fees will be calculated based on the

Form OR 2812-3 (February 2009)
0&C Logging Road Right-of-\Way Permit (Unilateral) Page 2 of 15
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lllustration V-1
Form OR 2812-3 - O&C Logging Road Right-of-Way Permit (Unilateral)
Page 3 of 15

rates in the published Oregon/Washington Road Maintenance Fee Schedule in effect at
the time of the estimated volumes are submitted.

If no haul is anticipated for an extended period of time, the Permittee shall notify the
Authorized Officer in writing and the requirement for estimating volume and advanced
payment will be suspended during that time. However, if the Permittee then decides to
haul, they are once again required to submit their estimate of volume to be hauled.

2. PERFORMANCE BOND - Permittee shall obtain a performance bond in an amount
not less than $ (minimum of $500/mile or fraction thereof) in favor of the
United States, conditioned upon faithful performance of the terms and conditions of this
permit. If this permit is extended, the Authorized Officer may modify the bond amount.

Or, if the permit is less than 12 weeks and the Permittee is an individual (or individuals),
the bonding requirement is hereby waived if the following box is checked and initialed
by the Authorized Officer. [ ] (initial of AQ).

3. REPORTING OF ROAD USE - Permittee shall furnish a Permittee Report of Road
Use (Form OR 2812-6) to the Authorized Officer showing the road segments that were
used, the total amount of merchantable timber or minerals hauled over each road
segment and the land from which the material was removed. The report shall be
submitted by the 15th of the month following hauling and shall be accompanied by
certified copies of all scale reports. If the Permittee notifies the Authorized Officer in
advance of any specific period of non-haul, this requirement is waived until such time as
the Permittee indicates haul will be re-initiated. At the end of the notified haul period,
the Permittee shall submit the Form OR 2812-6 certifying that no haul occurred by
checking the box that states: “I certify that no hauling occurred on any U.S. roads during
the above reporting period” and signing the form. If the hauling is for minerals only, the
reporting shall be no less than semi-annually (for the periods of; 1) January 1st through
June 30™ and 2) July 1% through December 31st of each year, with the report being filed
within 30 days of the end of the reporting period).

4. REPORTING DURING EXTENDED PERIODS OF NON USE - Before commencing
hauling under the terms of this permit for the first time, or after a shutdown of thirty (30)
or more days, the Permittee shall notify the Autheorized Officer in writing of the date the
resumption of operations is planned. The Permittee shall also notify the Authorized
Officer in writing of any intended cessation of operations for any period of thirty (30) or
more days. Such written notification may be made by notation on Form OR 2812-6,
Report of Road Use.

5. VERIFICATION OF FINAL VOLUME - The Authorized Officer may conduct a final
verification of reported volume by comparing the total volume reported to the Bureau of
Land Management with other state or federal agencies. The Permittee will be asked to
account for any difference.

Form OR 2812-3 (February 2009)
O&C Logging Road Right-of-Way Permit (Unilateral) Page 30f 15
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6. ROAD RULES - Permittee shall comply with all safety standards and insurance
requirements governing road use and log hauling as may be required by law or
considered common practice within the State of Oregon. Any loads in excess of
limitations set forth in ORS 818.010 to 818.080 on U.S. roads will require prior approval
from the Authorized Officer.

7. LANDINGS, YARDING, AND CONDITION OF ROADS DURING USE - Landings
shall be requested by submitting @ map prepared according to the standards
established by the Authorized Officer. No landings shall be located on United
States land without written approval by the Authorized Officer. No yarding shall be
allowed on any road. Permittee shall keep the roadway and ditches clear of logging
debris. The Permittee shall, to the satisfaction of the Authorized Officer, clean up
landings and areas on United States land where equipment has been operated or
repaired and shall remove, or otherwise dispose of in a legal manner, all garbage,
temporary buildings, trash, litter, or other refuse resulting from the Permittee's
operations including fuel containers, oil cans, and discarded equipment or parts
thereof.

The Permittee is responsible for all damages beyond normal maintenance as
determined by the Authorized Officer of the Bureau of Land Management. The
Permittee agrees to repair damages to the satisfaction of the Authorized Officer or to
reimburse the Bureau of Land Management for repair of such damages. The road(s)
must be open for travel at all times, unless permission for temporary road closure is
approved by the Authorized Officer in writing.

8. FIRE PROTECTION - Permittee shall comply with all State of Oregon fire laws.

9. ENVIRONMENTAL PROVISIONS - The Permittee agrees in all operations under this
permit, during the life of this permit, to comply with:

A. All provisions of the State and Federal Water Quality Standards as they may
apply to any waterway, stream, lake or reservoir, on or near the permit area, together
with all applicable State and Federal laws and regulations. The Permittee shall also
undertake every reasonable measure to minimize damage to waterways, streams, lakes
or reservoirs on or near the permit area in connection with any operations under this
permit.

B. All applicable State and Federal laws and regulations concerning the use of
poisonous substances including insecticides, herbicides, fungicides, rodenticides and
other similar substances. Prior to the use of such substances on or near the
right-of-way, the Permittee shall obtain from the Authorized Officer approval of a written
plan for such use. The plan, shall state the type and quantity of material to be used, the
pest to be controlled, the method of application and such other information as the
Authorized Officer may require. All use of such substances on or near the right-of-way
shall be in accordance with the approved plan. If the use of a poison is prohibited by
the Secretary of the Interior, it shall not be used. If use of a poisonous substance is
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limited by the Secretary of the Interior, it shall be used only in accordance with that
limitation.

C. If in connection with the Permittee's operations under this permit, across the lands of
the United States, the Permittee encounters or becomes aware of any objects or sites of
cultural value, such as historical or pre-historical ruins, graves, grave markers, fossils or
artifacts, the Permittee shall immediately suspend all operations in the vicinity of the
cultural value and notify the Authorized Officer of the findings. The Permittee's
operations may resume at the discovery site upon receipt of written instructions and
authorization by the Authorized Officer.

D. All other applicable State and Federal environmental laws, regulations and
standards.

The Permittee shall immediately discontinue all construction or other operations under
this permit upon receipt of written notice from the Authorized Officer that such
operations or any part thereof are in violation on this provision.

10. MAY BE AMENDED - This permit may be amended to include additional rights for
the Permittee over existing roads controlled by the United States or over roads
controlled by third parties, limited to land identified as “United States Lands” or over
any roads controlled by the United States on private lands on the attached Exhibit A
map. However, approval of such amendment shall be subject to all regulations and
laws current at the time of application.

11. RECIPROCAL RIGHTS IF U.S. DETERMINES IT APPEARS NECESSARY - If,
during the term of this permit, the Authorized Officer determines it appears
necessary that reciprocal rights over roads owned or controlled by the Permittee or
over lands owned by the Permittee (now or in the future) appear necessary, the
Permittee must comply with 43 CFR §§2812.3-1 through 3-5, and 43 CFR
§2812.0-6(d) to the extent that rights appear necessary for the United States, its
licensees and permittees. During the life of this permit, the Permittee shall notify the
Authorized Officer if they acquire any lands in Oregon which are in and West of
Range 8 E. in order for the U.S. to determine if it appears necessary to acquire
rights over such lands.

12. NONEXCLUSIVE LICENSE AND ASSIGNABILITY - This permit is a honexclusive
license to use U.S. lands, roads or rights-of-way. When the Permittee lands served by
this permit are sold or transferred to another owner who needs the rights granted by this
permit to remove forest products from those lands, assignment of the permit is required.
Application for assighment shall be made in accordance with 43 CFR §2812.7. Any
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hauling over U.S. lands by the new landowner done without such assignment is
considered to be in trespass per 43 CFR §2812.1-3.

13. CEASE AND DESIST IN CASE OF DAMAGE - The Bureau of Land Management
reserves the right to stop any or all activities authorized under this Permit when the
Authorized Officer determines that damage to the road or environment may occur or is
anticipated.

14. RESERVATIONS - The Secretary of the Interior, or the Secretary's lawful delegate,
reserves the right to grant additional rights-of-way or permits for compatible uses on,
over, under, or adjacent to the lands involved in this grant.

15. EQUAL EMPLOYMENT OPPORTUNITY CLAUSE - During the performance of this
contract, the Permittee agrees as follows:

(1) The Permittee will not discriminate against any employee or applicant for
employment because of race, color, religion, sex, or national origin. The Permittee will
take affirmative action to ensure that applicants are employed, and that employees are
treated during employment without regard to their race, color, religion, sex, or national
origin. Such action shall include, but not be limited to the following. employment,
upgrading, demotion or transfer; recruitment or recruitment advertising; layoff or
termination; rates of pay or other forms of compensation; and selection for training,
including apprenticeship. The Permittee agrees to post in conspicuous places,
available to employees and applicants for employment, notices to be provided by the
contracting officer setting the provisions of this nondiscrimination clause.

(2) The Permittee will, in all solicitations or advertisements for employees placed by or
on behalf of the Permittee, state that all qualified applicants will receive consideration
for employment without regard to race, color, religion, sex, or national origin.

(3) The Permittee will send to each labor union or representative of workers with which
he has a collective bargaining agreement or other contract or understanding, a notice,
to be provided by the agency contracting officer, advising the labor union or workers'
representative of the Permittee's commitments under Section 202 of Executive Order
No. 11246 of September 24, 1965, as amended, and shall post copies of the notice in
conspicuous places available to employees and applicants for employment.

(4) The Permittee will comply with all provisions of Executive Order No. 11246 of
September 24, 1965, as amended, and of the rules, regulations and relevant orders of
the Secretary of Labor.

(5) The Permittee will furnish all information and reports required by Executive Order No.
11246 of September 24, 1965, as amended, and by the rules, regulations, and orders of the
Secretary of Labor, or pursuant thereto, and will permit access to their books, records, and
accounts by the contracting agency and the Secretary of Labor for
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Form OR 2812-3 - O&C Logging Road Right-of-Way Permit (Unilateral)

Page 7 of 15

purposes of investigation to ascertain compliance with such rules, regulations, and
orders.

(6) Inthe event of the Permittee's noncompliance with the nondiscrimination clauses of

this contract or with any of such rules, regulations, or orders, this contract may be
cancelled, terminated or suspended in whole or in part and the Permittee may be
declared ineligible for further Government contracts in accordance with procedures
authorized in Executive Order No. 11246 of September 24, 1965, as amended, and
such other sanctions may be imposed and remedies invoked as provided in Executive

Order No. 11246 of September 24, 1965, as amended, or by rule, regulation, or order of

the Secretary of Labor, or as otherwise provided by law.

(7) The Permittee will include the provisions of paragraphs (1) through (7) in every
subcontract or purchase order unless exempted by rules, regulations, or orders of the
Secretary of Labor issued pursuant to Section 204 of Executive Order No. 11246 of
September 24, 1965, as amended, so that such provisions will be binding upon each
subcontractor or vendor. The Permittee will take such action with respect to any
subcontract or purchase order as the contracting agency may direct as a means of
enforcing such provisions including sanctions for noncompliance: PROVIDED,
HOWEVER, that in the event the Permittee becomes involved in, or is threatened with
litigation with a subcontractor or vendor as a result of such direction by the contracting
agency, the Permittee may request the United States to enter into such litigations to
protect the interests of the United States.

16. ADDITIONAL PROVISIONS - This permit is also subject to the additional
provisions identified in Exhibit B, attached hereto and made a part hereof.

17. TERM OF PERMIT. All rights under this Permit expire [Number
and weeks, months, or years] from the effective date of the permit.

APPROVED:
UNITED STATES OF AMERICA
DEPARTMENT OF THE INTERIOR

PERMITTEE ACCEPTANCE: BUREAU OF LAND MANAGEMENT
Signature Date Signature

Title: Title:

Attest Signature (if corporation) Date Date Signed by BLM Authorized Officer
Attest Title: (effective date of Permit):
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EXHIBIT A
MAP
Should include the following at a minimum:

s Permittee land to be harvested.

o Haul route from Permittee land to County Road.

s Along the haul route, identification of road Segments controlled by the U.S.
and authorized in the Permit. Make sure they are labeled with the road No.
and Segment designation. The legend should show that these are the

specific roads authorized.

¢ Include a legend.

Form OR 2812-3 (February 2009)
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Serial No.
Permit No.

EXHIBIT B
ADDITIONAL STIPULATIONS

[OPTIONAL PARAGRAPHS TO BE USED AS APPLICABLE] - IF THE PARAGRAPH
IS CHECKED, THIS PERMIT IS SUBJECT TO THE PROVISION.]

[ 1 11 -Insurance Requirements [use at the discretion of the AO]:

The Permittee shall maintain the following types of insurance under this permit, in
amounts not to exceed the following whenever it exercises any of the rights granted by
this permit:

(a) Commercial General Liability covering all operations, including vehicles of the
Permittee: (Bodily Injury: $1,000,000 - for injury to any one person; $1,000,000 - for
any one occurrence);

(b) Property Damage in the amount of $1,000,000 for any one occurrence, and

(c) Loggers Broad Form B - $1,000,000 - for any one occurrence.

The Permittee shall deliver to the United States a certificate from the insurer stating that
such insurance is in force and that the insurer will give the United States thirty (30) days'
notice prior to any intended or proposed cancellation or modification of such policies.

[ 1RU-1-Roads Limited tc Dry Weather Use (Based on Road Design)
Use of the following roads is prohibited from October 15th of one year to May 15th of
the following year unless written permission of the Authorized Officer is granted.

Road No. Segment

[ 1RU-2 — Presumption of Abandonment [Mandatory if permit is longer than five
years].

Failure of the Permittee to use any right-of-way for the purpose for which it was granted
for any continuous five-year period shall constitute a rebuttable presumption of
abandonment of that right-of-way.

[MAINTENANCE PROVISIONS - IF CHECKED THEY APPLY TO THIS PERMIT]

[ 1OM-1 - Operator Maintenance

Permittee shall be responsible for maintenance of BLM Road No(s).as shown on the
right-of-way permit (page 1) during haul operations. The following provisions shall apply
in connection with this maintenance.

Form OR 2812-3 (February 2009)
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[ ]OM-2 — Waterbars

Waterbars shall be installed in accordance with Exhibit __, attached hereto and made a
part hereof. Permittee shall notify the Authorized Officer upon completion of
maintenance for inspection and approval by the Authorized Officer.

[ ]OM-3 — Culvert & Ditch Maintenance

Permittee shall clean all logging debris including dislodged rocks or seil from ditches,
culverts, and catch basins which will inhibit free drainage of water from the roadway and
adjacent shoulders.

Permittee shall be responsible for maintaining normal flow in drainage structures. This
includes cleaning of ditches, catch basins, culverts, and drain dips.

[ 10M4 - Grading & Shaping
Permittee shall grade and shape all roads in a manner and frequency to promote
drainage away from the roadway and minimize erosion and sedimentation.

Permittee shall remove or shape unplanned berms to promote drainage away from the
roadway.

[ 1OM-5-Brushing
Roadside brushing shall be performed to meet the requirements for safety and sight
distance as shown on the plans.

[ 1SR-1-Snow Removal

For any roads that are not limited to summer use as described above, the Permittee will
be permitted to perform snow removal subject to the following conditions:

¢ Permittee must notify by phone at at least 24 hours prior
to conducting snow removal operations. The notification shall include identification
of the road segments. Provisions in addition to the following may apply.

¢+ Removal of snow may be done by a rubber-tired grader or front-end loader. A
____-inch layer of compacted snow shall be left on the road surface.

¢ Snow shall be removed as it accumulates.
¢ Snow shall be removed to a width sufficient to provide for safe operating room, and
turnouts shall be spaced to he intervisible. Provisions shall he made to provide for

snow storage and to adequately drain the road surface.

¢ Holes shall be punched through the snow bank as directed by the Authorized Officer
at periodic intervals (maximum 1,000 feet) to allow for snow melt to drain off the road

surface.
Form OR 2812-3 (February 2009)
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¢+ Permittee shall be liable for reimbursement to the BLM for repairs to the road
resulting from damage caused by its shnow removal operations.

[ 1DA-1-Dust Abatement [Usually in residential areas or under exclusive
easement letters of agreement]

Prior to your use of the following roads, dust abatement shall be performed as shown
below. Dust abatement is required in addition to payment of maintenance fees.

Road & Segment From To. M.P. | Type (water, lignin
No. M.P. sulfonate, or bituminous

Prior to application of dust palliatives, the roadbed shall be bladed and shaped to
remove surface irregularities and loose material.

The prepared surface shall be visibly moist and drying just prior to application of the
Lignin Sulfonate or Bituminous dust palliative.

The required bituminous or Lignin Sulfonate material shall be applied only when the
surface temperature is 70°F (or higher and the weather is not foggy or rainy). No
application shall be made when rain or cold weather is anticipated within 24 hours.

[ 1DA-2 - Dust Palliatives Application Specifications
Dust palliatives shall be applied as follows:

Type Frequency Application Rate
Watering Once Each Day of Haul or 0.5 Gal./Sq.Yd.*
1/

Watering Each 40 MBF Hauled Same

Watering Each 120 C.Y. Hauled Same

Lignin Sulfonate Once per summer season* 0.25 Gal./Sq.Yd.*
Bituminous Once per permit period** 0.25 Gal./Sq.Yd.*
Magnesium Chloride Once per summer season* 0.25 Gal./Sq.Yd.*

* Application rates may be adjusted by the Authorized Officer to accommodate
conditions or surface types.

** Additional applications may be required by the Authorized Officer to repair deficient or
deteriorating sections of dust palliative.

1/ 1to 3 Log Truck Loads per Day, dust abatement may be waived by the Authorized
Officer.
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O&C Logging Road Right-of-Way Permit (Unilateral) Page 11 of 15
BLM Oregon State Office Handbook H-2812-1 Rel. 2-165

Supersedes Rel. 2-143 02/17/2009



CHAPTER IV — O&C LOGGING ROAD RIGHT-OF-WAY PERMITS IV-30
(UNILATERAL)

lllustration V-1
Form OR 2812-3 - O&C Logging Road Right-of-Way Permit (Unilateral)
Page 12 of 15

[ROAD CONSTRUCTION STIPULATIONS - IF CHECKED THEY APPLY TO THIS
PERMIT]

[ 1 RC-1- Approval of Location and Specifications Prior to Approval. .

The routes and construction specifications for roads to be constructed by the Permittee
shall be prepared in accordance with 43 CFR §2812.1-2(c) and filed with the
Authorized Officer. No construction shall he commenced until such routes and
specifications have been approved hy the Authorized Officer. The location and
specification shall, upon approval, be attached hereto and become a part hereof as
Exhibit D. Upon receipt of such approval, unless the Authorized Officer shall otherwise
direct, the Permittee shall forthwith, to the extent that conditions of weather permit,
initiate construction of such roads in accordance with the approved route and
construction specification and diligently prosecute such construction to completion.

[ 1RC-2 - Pre-Work Notification
The Permittee shall notify the Authorized Officer at least one week before any
construction work is commenced to conduct a pre-work meeting.

[ 1RC-3 -Clearing & Grubbing

Clearing and grubbing shall consist of removal of vegetation, debris, surface objects,
and protruding objects from feet above the top of cut bank to feet below
the toe of fill slope.

Clearing and grubbing debris shall he disposed of as shown on the plans or as directed
by the Authorized Officer.

The areas beyond the top of the cut bank or below the fill slope shall not be machine
cleared.

All roots and embedded wood material shall be removed to a depth of not less than
feet below the subgrade surfaces, and not less than feet below the fill
slope surfaces excluding fill-widening materials.

No clearing or grubbing debris shall be left lodged against standing trees.

[ 1RCH4 - Excavation and Embankment

Excavated material shall not be allowed to cover holes of standing trees to a depth in
excess of two (2) feet on the uphill side.

Excavated material shall not be side cast on side slopes that exceed 60 percent.

All rocks larger than four (4) inches in diameter shall be removed from the top six (6)
inches of the subgrade.

Embankment materials shall be placed in successive parallel layers, not exceeding
eight (8) inches in depth, in areas cleared of all stumps, cull logs, brush, and other
vegetative or deleterious materials.
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lllustration V-1
Form OR 2812-3 - O&C Logging Road Right-of-Way Permit (Unilateral)
Page 13 of 15

[ 1RC-5 - Drainage
Newly constructed road segments shall be winterized by providing a well-drained
roadway during construction and during periods of non-activity.

The roadway or subgrade shall be shaped in the required crowned, outsloped, or
insloped configuration to promote drainage away from the roadway. Construct
additional diversion ditches to facilitate drainage.

Drain dips shall be constructed in locations shown on the plans, staked on the ground,
or as otherwise directed by the Authorized Officer.

All drain dips shall he skewed 30 degrees and graded to remove water from the
roadway.

Culverts shall be installed in locations shown on the plans, staked on the ground, or as
otherwise directed by the Authorized Officer.

Grade culverts shall have gradient of 2 to 4 percent steeper than the adjacent road
grade and shall be skewed downgrade 30 degrees unless otherwise directed by the
Authorized Officer.

Construction (and/or) installation of downspouts, catch basins, ditch dams, leadout
ditches, and splash pads shall be required for all culverts and conform to the attached
drawings.

[ 1RC-6 — Grading and Surfacing
The subgrade must be graded, compacted, and shaped to the required dimensions and
configuration prior to acceptance for surfacing. See attached drawings.
Checkone: __ Crowned __ Outsloped __ Insloped
The subgrade must be approved in writing by the Authorized Officer prior to surfacing.
Rock used for surfacing must conform to the following specifications:
Gradation
L A Abrasion

Durability
Sand Equivalent

The finished surface must be graded, compacted, and shaped to the required
dimensions and configuration prior to acceptance by the Authorized Officer. See
attached drawings.

Checkone: _ Crowned __ Outsloped _ Insloped
Form OR 2812-3 (February 2009)
0&C Logging Road Right-of-Way Permit (Unilateral) Page 13 0of 15
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(UNILATERAL)
lllustration V-1
Form OR 2812-3 - O&C Logging Road Right-of-Way Permit (Unilateral)
Page 14 of 15
EXHIBITC
Permit _ - (OR ) - O&C LOGGING ROAD RIGHT-OF-WAY PERMIT
ADVANCE & FINAL ROAD FEE CALCULATIONS
Maintenance
Road Use Fees Fees Surf. Repl. Fees
Unit
Length Type: | Rate/ | Total Fee/ | Total Advance
tobe | Surf Est. MBF, | Unit/ | Advance | Unit/ | Advance | Fee/Unit/ | Total
Rd & Seg# | Used Type | Alloc. | Vol. CY Mi. Fees Mi. Fees Mi. Fees
Timber Haul
MEF
MBF
MEF
MBF
MEBF
MBF
MBF
MEBF
MBF
MBF
MEBF
SUBTOTAL FEES FOR TIMBER HAUL:
Mineral Haul
cY
CY
cY
cy
cY
cY
cY
Y
cY
CY
SUBTOTAL FEES FOR MINERAL HAUL
ADVANCE FEES DUE BY CATEGORY": $0.00 $0.00 $0.00
TOTAL ADVANCE
FEES : $0.00
Fees for Haul Report Period:
Fees for Haul Report Period:
Fees for Haul Report Period (FINAL):
Overpayment or Refund Due
Form OR 2812-3 (February 2009)
0O&C Logging Road Right-of-Way Permit (Unilateral) Page 14 of 15
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lllustration V-1
Form OR 2812-3 - O&C Logging Road Right-of-Way Permit (Unilateral)
Page 15 of 15

EXHIBITD

ATTACH THE ROAD CONSTRUCTION PLAT
(INCLUDING SPECIFICATIONS SHEET, ETC.)

Form OR 2812-3 (February 2009)
0O&C Logging Road Right-of-Way Permit (Unilateral) Page 150f 15
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(UNILATERAL)

[llustration V-2
Case Closure Letter
Page 1 of 2

2812(ORG CODE)
[Permit No.]
[Serial No.]

Ms. Ima Dunn, President
Ima Dunn Logging
Dunnerville, OR 97542

DECISION
RELEASE OF BOND, REFUND OF FEES & CASE CLOSURE
0O&C LOGGING ROAD RIGHT-OF-WAY PERMIT
Permit No. , Serial No.

Dear Ms. Dunn:

[Permittee Name or “you”] reported final hauling of MBF of timber over
Bureau of Land Management (BLM) roads under O&C Logging Road Right-of-
Way Permit No. , serial No. OR . You paid advance fees in the
amount of $ when the permit was approved. The following table indicates
you have made an overpayment in the amount of . Arevised fee
schedule is attached which shows the new total fee calculations by road.

Road Surface
Use Replacement | Maintenance
Fees Fees Fees Totals

Advance Fees Paid

Actual Fees Due for

Hauling MBF
Overpayment to be
Refunded

You should receive a refund from our National Business Center within
approximately three weeks.

An inspection of the roads has been performed and it has been determined that
you left the roads in “at least as good of condition” than what existed prior to your
use and that no resource damage occurred.

BLM Oregon State Office Handbook H-2812-1 Rel. 2-165
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(UNILATERAL)

llustration V-2
Case Closure Letter
Page 2 of 2

You have fulfilled all other terms and conditions of the permit. Therefore, your
Bond No. , in the amount of is hereby fully released and the
permit case file will be closed. [Since your bond was a cash bond, you should be
receiving a refund at the same time any overpayment of fees is received.] or [We
are providing a copy of this letter to your bonding company.]

Thank you for your cooperation. If you have any additional questions, please call
at(_)__ -

Sincerely,

Field Manager
Resource Area

[THE ENCLOSURE IS THE UPDATED EXHIBIT C FEE SCHEDULE]

ccC:
Accounting Tech (OR-__ )
Surety (if applicable)
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V. RECIPROCAL RIGHT-OF-WAY AGREEMENTS
A. Purpose

This chapter provides guidance on preparing and formatting new reciprocal right-of-
way agreements (and associated exhibits and attachments) when the U.S.
determines it appears necessary that reciprocal rights are needed over an
applicant’s lands or roads controlled by the applicant. See the glossary definitions
for the use of the terms “reciprocal right-of-way agreement,” “Permit” [capitalization
emphasized], and “Agreement” [capitalization emphasized]. These terms are used
frequently in this chapter.

This chapter also provides a standardized required format for reciprocal right-of-way
agreements, including the minimal required provisions, exhibits, and attachments.

In addition, this chapter provides some interpretive guidance to language and
provisions found in existing semi-detailed reciprocal right-of-way agreements.
However, each reciprocal right-of-way agreement should be read on its own terms
and AO'’s should seek advice from the Oregon State Office if further guidance on
particular verbiage is needed.

B. Responsibility

District and Field Managers are responsible for negotiating and entering into
reciprocal right-of-way agreements (Oregon/Washington Supplement to the 1203
Manual - Delegation of Authority, Appendix 1, page 32).

In the creation of new reciprocal right-of-way agreements or amendments, the
following are the signing officials:

If a reciprocal right-of-way agreement contains lands within one resource area, the
Field Manager signs.

If a reciprocal right-of-way agreement contains lands within one district but more
than one resource area, the District Manager signs.

If the reciprocal right-of-way agreement includes land located in more than one
district, the document is signed by the District Managers from each affected district,
unless authority there is a special delegation by the Oregon State Director for one
District Manager to sign on behalf of all districts..

In the day-to-day administration of the reciprocal right-of-way agreements, the
authority for individual actions lies with the Field Manager for the affected resource
area.

BLM Oregon State Office Handbook H-2812-1 Rel. 2-165
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C. Policy and Need for Reciprocal Right-of-Way

Chapter I., Section D.2.a., refers to the policy set forth in the O&C regulations
(43 CFR 82812.0-6) for the U.S. to enter into reciprocal right-of-way agreements
with private timberland owners in order to provide access to both the U.S. and
private timber lands.

Chapter Ill., Section B.3., cites two different portions of the 43 CFR 2812 regulations
(43 CFR 82812.0-6(d) and 43 CFR 82812.3-1) regarding reciprocity whenever the
U.S. receives an application for an O&C permit and the AO determines that
reciprocal rights “appear necessary.”

As Chapter Ill. summarized:
In 43 CFR 82812.0-6(d) “. . . the private operator will be required to

grant [reciprocal rights] to the United States for use by it and its
licensees . ..”

In 43 CFR 8§2812.3-1, the AO “may require the applicant [to grant
reciprocal rights], as a condition precedent to the issuance of the
permit . . . for use by it [U.S.] and its [BLM’s] licensees and
permittees . . .”

In either case, both sections of the cited regulations (§2812.3-1(a) and

43 CFR 82812.0-6(d)) give discretion to the AO to deny a permit if reciprocal rights
(for the U.S., its licensees (and permittees) “appear necessary” and the applicant
refuses to grant such rights when requested by the AO.

It is imperative that the AO conduct a thorough review of an applicant’s ownership of
lands and rights-of-way to identify where it “appears necessary” that reciprocal rights
are needed by the U.S. to accomplish the purposes identified in the regulations (see
43 CFR 82812.0-6(d)). If it “appears necessary” that the U.S. needs reciprocal
rights, the AO shall not approve a Permit (or amendment or assignment) without first
obtaining the needed reciprocal rights.

See Chapter lll., Section B.3., for detailed guidance on the requirements and options
for the U.S. granting and receiving reciprocal rights. This Chapter covers the
process and guidance for preparing new reciprocal right-of-way agreements, once it
has been determined that reciprocal rights “appear necessary” and the AO decides
that a reciprocal right-of-way agreement is the option that will best fulfill that
requirement.

BLM Oregon State Office Handbook H-2812-1 Rel. 2-165
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D. Background

A reciprocal right-of-way agreement is an exchange of access rights between the
U.S. and a private landowner (called a permittee, or "applicant” in older reciprocal
right-of-way agreements). It grants to each party the right to use the other party's
lands, roads and rights-of-way as well as constructing new roads over the other
party’s lands for the removal of timber and other forest products.

E. Negotiations

When a permit application is received, the AO is required by regulation to determine
if it appears necessary for the applicant to grant reciprocal rights to the U.S. This
determination is made by the AO and is usually based on information provided by
staff most familiar with access and forest road construction development (such as
Lead Engineers).

The determination of whether reciprocal rights are needed is not limited to the district
to which the applicant has applied for rights (including applications for amendments).
The applicant should be required to submit a list of their entire ownership anywhere
in the O. and C. lands as defined in the regulations (43 CFR 8§2812.0-5(e)—"in and
west of Range 8 E., Willamette Meridian, Oregon.”

After receiving a list of the applicant’'s ownership, the AO should check with all of the
other western Oregon districts in which the applicant owns land or has control of
roads sufficient to grant rights to the U.S. to see if it “appears necessary” that
reciprocal rights are needed over applicant’s land in their district.

Priority consideration should be given to future BLM timber sale plans which will
require legal access over lands or roads controlled by the applicant. If it is
determined that reciprocal rights are needed, the applicant will be notified in writing.
This notice begins the formal negotiations between the applicant and BLM personnel
in the development of a reciprocal right-of-way agreement.

There is no regulatory requirement which establishes a timeframe for processing an
application for an O&C permit. However, the processing should be completed as
promptly as possible. If the application covers a large area (multiple townships,
etc.), it may take more time to complete the necessary studies or evaluations,
determine the fees and identify ownership or control of existing roads. It may require
extended time to negotiate and agree upon the terms and conditions with respect to
location, specifications, maintenance, and use of each other’s roads. Diligence in
resolving problems will enhance the process.

F. Nature of Rights

As defined in the Glossary of Terms (Chapter Il.), the reciprocal right-of-way
agreement is composed of two parts:
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1) the O&C Logging Road Right-of-Way Permit (Permit) containing the rights
granted to the applicant over U.S. lands, roads, and rights-of-way; and

2) the Right-of-Way and Road Use Agreement (Agreement) contains the
rights for the U.S. (and it’s licensees and third party permittees) over the applicant’s
lands, roads, or easements.

The nature of rights granted in these two documents is reciprocal in nature but not
necessarily equivalent in rights as described below.

1. O&C Logging Road Right-of-Way Permit (Permit)

This section identifies some of the specifics of the Permit that are different than the
rights of the U.S. found in the Agreement.

a. Permitis “Merely a Nonexclusive License”

The nature of rights contained in an O&C permit (whether unilateral or reciprocal) is
described at 43 CFR 8§2812.2-1 as “merely nonexclusive licenses”:

.. . Permits for rights-of-way for tramroads, do not constitute
easements, and do not confer any rights on the permittee to any
material for construction or other purposes except, in accordance with
the provisions of 88 2812.6-2 and 2812.8-3, such materials as may
have been placed on such lands by a permittee. The permits are
merely nonexclusive licenses to transport forest products owned by the
permittee. Such permits may be canceled pursuant to § 2812.8.
[Underline added.]

Because the rights held by the permittee are “merely nonexclusive licenses,” the
rights are personal in nature and must be assigned to a new landowner before the
new landowner can exercise any rights in an O&C permit. As noted in Chapter lll.,
Section B.2., any use of U.S. lands without a permit (or assignment of rights in this
case) constitutes a trespass. See Chapter Xl. for guidance on requirements for and
processing of assignments.

b. Permit Can be Terminated Unilaterally for Cause

In accordance with 43 CFR 82812.8, the rights acquired by the permittee can be
unilaterally terminated by the AO for cause as shown below:

§ 2812.8 - Cause for termination of permittee's rights.
§ 2812.8-1 - Notice of termination.
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(a) The authorized officer in his discretion may elect upon 30 days'
notice to terminate any permit or right-of-way issued under this
paragraph if:

(1) In connection with the application made therefor, the
applicant represented any material fact knowing the same to be false
or made such representation in reckless disregard of the truth; or

(2) A permittee, subsequent to the issuance of a permit or right-
of-way to him, represents any material fact to the Bureau, in
accordance with any requirement of such permit or this paragraph,
knowing such representation to be false, or makes such representation
in reckless disregard of the truth.

(b) The authorized officer in his discretion may elect to terminate
any permit or right-of-way issued under this paragraph, if the permittee
shall fail to comply with any of the provisions of such regulations or
make defaults in the performance or obligation of any of the conditions
of the permit, and such failure or default shall continue for 60 days
after service of written notice thereof by the authorized officer.

(c) Notice of such termination shall be served personally or by
reqgistered mail upon the permittee, shall specify the misrepresentation,
failure or default involved, and shall be final, subject, however, to the
permittee's right of appeal.

(d) Termination of the permit and of the right-of-way under this
section shall not operate to terminate any right granted to the United
States pursuant to this paragraph, nor shall it affect the right of the
permittee, after the termination of his permit and right-of-way to receive
compensation and to establish road operating rules with respect to
roads controlled by him which the United States has the right to use
and to permit its licensees to use; nor shall it relieve the permittee of
his duty under this paragraph, to submit to and be bound by arbitration
pursuant to 88 2812.4-1, 2812.4-3, and 2812.4-4. [Underline added.]

It is important to note, however, that the 2812 regulations do not allow for the U.S. to
arbitrarily terminate a permittee’s rights except for cause as shown above. See
Chapter VI., Section B., for detailed guidance and requirements for initiating notices
of noncompliance and processing termination of permits for noncompliance (or
cause) should the permittee fail to remedy any noncompliance issues. The
guidance found in Chapter VI. provides an opportunity for the permittee to remedy
any noncompliance situations prior to termination of the permit. Termination should
be the last resort after exhausting all other remedies.

c. Disposition of Permittee Right-of-Way Timber

The regulations at 43 CFR §2812.4-2 specify how the permittee timber will be valued
when the U.S. constructs or improves a road on permittee land:
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. .. When the United States constructs or improves a road on a
permittee’s land or right-of-way it shall pay to the permittee the full
value at current stumpage prices of all timber of the permittee cut,
removed, or destroyed in the construction or maintenance of such road
or road improvements. Current stumpage prices shall be determined
by the application of the standard appraisal formula used in appraising
O. and C. timber for sale, to the volume and grade of timber. Such
volume and grade shall be determined by a cruise made by the
permittee or, at his request, by the authorized officer. If either the
permittee or the authorized officer does not accept the cruise made by
the other, the volume and grade shall be determined by a person or
persons acceptable both to the permittee and the State Director.
[Underline added.]

The language in the reciprocal right-of-way agreement regarding disposal of right-of-
way timber is found in Exhibit B of most existing reciprocal right-of-way agreements
and is similar to or the same as that found in the standard template for reciprocal
right-of-way agreements (Exhibit B, Provision No. 11 (Form OR 2812-16, page 36
lllustration V-2) as follows:

11. Payment and Disposal of Right-of-Way Timber (Applies to U.S.
and Permittee). Prior to the construction of a road on the lands of the
other party, the timber on the right-of-way shall be cruised and paid for;
provided, however, that if the right-of-way is across lands belonging to
the Permittee, the Permittee may elect to retain title to the right-of-way
timber and have such timber decked along the right-of-way by giving
written notice of such election to the United States. Such notice shall
be given within thirty (30) days after the map described in paragraph
_____isfiled with Permittee. If Permittee elects to retain title to the
right-of-way timber, it shall remove such timber within six (6) months
after the road to be constructed becomes usable. When right-of-way
timber is to be paid for, it shall be cruised and appraised in accordance
with the standard procedures for cruising and appraising O&C timber.
[Underline added.]

This standard template provision gives the permittee two options for disposing of
their right-of-way timber when the U.S. constructs a road. The permit can: 1) elect
to have its merchantable timber felled, bucked, and decked at appropriate loading
points along the right-of-way, or 2) sell the right-of-way timber to BLM's licensee; the
volume and value being determined in accordance with standards for cruising and
appraising O&C timber. The default in the standard provision is that it will be cruised
and paid if the permittee does not provide written notice that they choose to retain
title and have the timber cut and decked.
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If the permittee timber is to be paid for by the BLM licensee, the guidance for timber
valuation for non-advertised timber sales is found in BLM Manual Section 9350 and
it applies to both BLM and permittee right-of-way timber.

d. Only the U.S. May Authorize Third Party Use of U.S. Lands
(Permittee-Constructed Road)

The regulations at 43 CFR 8§2812.2-2 specify that only the U.S. can authorize third
parties to use roads constructed by the permittee over U.S. lands:

A permittee may not authorize other persons to use the right of-way for
the transportation of forest products which are not owned by the
permittee. . . [Underline added.]

See Chapter VIII., Section H. for detailed guidance on 1)the use of Tripartiate
Agreements when a permittees sells its timber, and 2) the U.S. issuance of permits
to third parties over permittees roads (constructed on U.S. land, or U.S. roads
constructed on permittee land.)

See lllustration VIII-1 — Road Ownership and Road Control Matrix. See also
Chapter Ill., Section C.1., for guidance in determining when the U.S. has sufficient
control in a road to authorize use over that road.

2. Right-of-Way and Road Use Agreement (Agreement)

This section discusses the components of the Agreement and the ways it differs
from a Permit.

a. Agreementis a Special Form of Nonexclusive Easement

The Agreement is a special form of nonexclusive easement and is a recorded
encumbrance on the permittee’s title. Unlike typical nonexclusive easements, the
rights in the Agreement allow the U.S. to authorize third party use over roads built by
the U.S. over permittee lands. (See d. below.) The rights of the U.S. continue upon
transfer of title to a new landowner. If a permittee sells their lands, the purchaser
“inherits” the encumbrance (both the rights and obligations of the Agreement). For
this reason, the Agreement is drafted in a recordable format, and recorded in the
county courthouse per 43 CFR 82812.3-3. While the regulations state that the
“applicant shall record,” the BLM has traditionally completed the recording of the
Agreement to ensure that the U.S. rights are fully protected and made a matter of
public record.

b. Permittee Agrees to Grant Permanent Easements if U.S. Builds
Roads with Appropriated Funds

If the U.S. builds a road across Schedule 2 lands owned by the permittee, and that
road is to be constructed with appropriated funds (timber sale road construction
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CHAPTER V — RECIPROCAL RIGHT-OF-WAY AGREEMENTS V-8

does not qualify as appropriated funds), then, in accordance with
43 CFR 82812.6-2(a)(11), the permittee is required to grant an exclusive easement
to the U.S.:

(11) to grant to the U.S., upon request of an authorized officer in lieu of
the right-of-way across legal subdivisions granted pursuant to
882812.1-3 to 2812.1-5, such permanent easements on specifically
described locations as may be necessary to permit the Bureau to
construct roads on such legal subdivisions with appropriated funds:
Provided, That at the time of the grant of such permanent easements
the Bureau shall release, except for necessary connecting spur roads,
the right-of-way across such legal subdivisions previously granted:
Provided further, That if the U.S. builds a road on such permanent
easements it shall pay for any timber of the permittee which is cut,
removed, or destroyed in accordance with 82812.4-2. The authorized
officer shall waive the requirement under this paragraph, however, if
the permittee makes a satisfactory showing to the authorized officer
that he does not own a sufficient interest in the land to grant a
permanent easement, and that he has negotiated therefor in good faith
without success. [Underline added.]

The form of “permanent” easement attached to reciprocal right-of-way agreements is
an exclusive easement and is the approved form that will allow the U.S. to construct
roads with appropriated funds. This form is attached to the standard template for
reciprocal right-of-way agreements (Form OR 2812-16, pages 20 and 21 of
lllustration V-2), and is attached to existing recorded reciprocal right-of-way
agreements.

c. Disposal of O&C Timber

If right-of-way timber on U.S. lands is needed to be removed in connection with road
construction under an O&C permit, the regulations at 43 CFR 82812.5-1 state:

§ 2812.5-1 Payment required for O. and C. timber.

An applicant will be required to pay to the Bureau of Land
Management, in advance of the issuance of the permit, the full
stumpage value as determined by the authorized officer of the
estimated volume of all timber to be cut, removed, or destroyed, on
O. and C. lands in the construction or operation of the road [underline
added]

The standard template for reciprocal right-of-way agreements contains the following
provision in Exhibit B (Form OR 2812-16, page 36--lllustration V-2) regarding
payment and disposal of right-of-way timber:
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CHAPTER V — RECIPROCAL RIGHT-OF-WAY AGREEMENTS V-9

11. Payment and Disposal of Right-of-Way Timber (Applies to U.S.
and Permittee). Prior to the construction of a road on the lands of the
other party, the timber on the right-of-way shall be cruised and paid for;
provided, however, that if the right-of-way is across lands belonging to
the Permittee, the Permittee may elect to retain title to the right-of-way
timber and have such timber decked along the right-of-way by giving
written notice of such election to the United States. Such notice shall
be given within thirty (30) days after the map described in paragraph
is filed with Permittee. If Permittee elects to retain title to the right-of-
way timber, it shall remove such timber within six (6) months after the
road to be constructed becomes usable. When right-of-way timber is
to be paid for, it shall be cruised and appraised in accordance with the
standard procedures for cruising and appraising O&C timber.

This provision is similar to that found in most semi-detailed reciprocal right-of-way
agreements. Both the regulations and the standard provision require that O&C
timber will be paid for “prior to the construction of a road” on the U.S. lands. The
wording after the “provided however” only applies to permittee timber. The BLM AO
cannot choose to have the U.S. timber cut and decked and then used for other
purposes—it must be purchased.

See Chapter IX., Section B.17.a. for guidance valuation of and method of disposal
and payment for right-of-way timber on U.S. lands.

d. U.S.Issues Hauling Permits Over Roads it Builds on Permittee
Lands

The party who can authorize use of a road is the party who “controls” the road. See
Glossary of Terms (Chapter I1.) for definitions of “road control” and “road ownership.”

If the U.S. or its licensees, builds a road over permittee lands, only the U.S. may
issue permits (under 43 CFR 2812) for third party use of those roads. However, the
U.S. may not issue rights-of-way to third parties over such roads under Title V of
FLPMA for purposes other than transportation of timber and other forest products
(like access to a communication site, ingress and egress to a private residence,
power lines, pipelines, etc.). These other uses may only be authorized by the
permittee on their land, subject to BLM’s right to set reasonable traffic rules for the
road.

See also the definitions for road control and road ownership in Chapter Il. — Glossary
and lllustration VIII-1 — Road Ownership and Control Matrix for examples of U.S.
ownership and/or control.
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CHAPTER V — RECIPROCAL RIGHT-OF-WAY AGREEMENTS V-10

G. Required Components of Reciprocal Right-of-Way Agreements

As previously mentioned, the reciprocal right-of-way agreement is comprised of two
main components:

1) the O&C Logging Road Right-of-way Permit (Permit)—containing the rights
of the permittee, and

2) the Right-of-way and Road Use Agreement (Agreement)—containing the
rights of the U.S.

See lllustration V-1 for a comparison chart of these two documents.

A standardized template for new reciprocal right-of-way agreements comprising the
two separate documents (Agreement and Permit) and including the required exhibits
and attachments, has been developed as Form OR 2812-16 (see lllustration V-2).
This standard format shall be followed when preparing new reciprocal right-of-way
agreements. No deviation in wording or additional provisions can be made without
the approval of the Oregon State Office.

The following sections provide detailed information and requirements for the various
components of the reciprocal right-of-way agreement as found in Form OR 2812-16.

1. O&C Logging Road Right-of-Way Permit (Permit)

The Permit grants the right to use U.S. lands, roads and rights-of-way for the
management and removal of timber, forest, and mineral products from lands owned
or controlled by the permittee. The following sections discuss the components of the
Permit side of a reciprocal right-of-way agreement.

a. Permit Boilerplate

The required face sheet (boilerplate) for the Permit side of reciprocal right-of-way
agreements is found on Page 1 of lllustration V-2 (Form OR 2812-16). Pages 8 and
9 of this form is entitled “Special Provisions” and it contains the required language
for the Equal Employment Opportunity (EEO) requirements for all Permits.

In the permittee name & address block, if a business entity, the exact name as
registered with the State and as shown on corporate papers, etc. should be shown.
If a corporation, type, “an Oregon corporation” [or whatever state they are
incorporated in).

Additional provisions that apply to the Permit are found in the attached Exhibits A
and B as described below. The following sections discuss the boilerplate provisions
or give reference to the implementing guidance found elsewhere in this handbook.
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CHAPTER V — RECIPROCAL RIGHT-OF-WAY AGREEMENTS V-11

1) Granting Clause

The granting clause that specifies the rights granted to the permittee is found in the
first paragraph in the boilerplate face sheet (page 1, lllustration V-2):

In accordance with and subject to the provisions of the above-noted
regulations which are incorporated herein and made a part hereof and
in consideration of a grant of the right to use roads and rights-of-way
across the lands described in Schedule 2, attached hereto and made a
part hereof, said grant to the United States having been made by the
Permittee by Right-of-Way and Road Use Agreement No.

(serial No. ) , dated , the United States
hereby grants to Permittee the right to use lands, roads and rights-of-
way across the lands described in Schedule 1, attached hereto and
made a part hereof, for the respective periods of time indicated on
Schedule 1. The use of such lands, roads and rights-of-way by the
Permittee shall be for the purpose of management and removal of
timber, forest and mineral products from lands which are owned or
controlled by Permittee as of the time of exercise by Permittee of the
rights herein granted by the Government. Except as expressly
provided in Exhibit A, attached hereto and made a part hereof, rights-
of-way and road use fees shall be determined and paid in accordance
with the above-identified regulations. [Underline added.]

Note that the rights granted to the permittee over U.S. lands are granted in
reciprocity for the rights given to the U.S. and they are for the purpose of
“management and removal of timber, forest and mineral products from lands which
are owned or controlled by Permittee as of the time of exercise by Permittee of the
rights herein granted . . .” This wording is the basis for the requirement for the
Permittee having to own title to land or timber.

2) Eliminates Duplicate Rights in Other Permits

The following paragraph is found on pages 1 and 2 of Form OR 2812-16.

All rights of Permittee with respect to the use of roads and rights-of-
way across the lands described in Schedule 1 shall hereafter be
determined in accordance with this permit. All outstanding rights
heretofore granted to the Permittee to use such roads and rights-of-
way are hereby terminated.

The second sentence provides that if the permittee holds any other permits for
lands that are also included in this particular Permit, those prior rights are
automatically terminated. This is to avoid having duplicate rights over the same
lands and having to decide under which permit to administer the rights.

BLM Oregon State Office Handbook H-2812-1 Rel. 2-165
Supersedes Rel. 2-143 2/17/2009



CHAPTER V — RECIPROCAL RIGHT-OF-WAY AGREEMENTS V-12

3) Right-of-Way (Construction) Plat Specifications

The following paragraph is found at the bottom of page 2 of Form OR 2812-16:

The routes and construction specifications for roads to be constructed
by the Permittee over the lands described in Schedule 1 shall be
prepared in accordance with 43 CFR 82812.1-2(c) and filed with the
Authorized Officer. No construction shall be commenced until such
routes and specifications have been approved by the Authorized
Officer. Upon receipt of such approval, unless the Authorized Officer
shall otherwise direct, the Permittee shall forthwith, to the extent that
conditions of weather permit, initiate construction of such roads in
accordance with the approved route and construction specifications
and diligently prosecute such construction to completion. [Underline
added.]

This provision basically addresses two issues related to road construction: 1) it
requires the plat to be filed in accordance with the requirements found in the
regulations, and 2) it specifies that the permittee shall construct the road with due
diligence to its completion. More detailed guidance on filing road right-of-way plats
is found in Chapter IX., Section B (nondiscretionary plats), and Chapter XiII.
(discretionary amendments).

4) Clause Specifying Form of Exclusive Easement as
Attachment

This provision (that requires the granting of a permanent easement if appropriated
funds are used to build a road) is found in the boilerplate also:

Any permanent easement which the permittee may grant pursuant to
43 CFR 82812.6-2(a)(11) shall be granted on the attached Exclusive
Road Easement form.

As stated in Section G.1.d. of this chapter, the exclusive easement form as found in
the Form OR 2812-16 is an attachment to the reciprocal right-of-way agreement is
the form of “permanent” easement that has been approved by the BLM for use when
appropriated funds are spent. This is to ensure there is no question as to what form
of easement would be required if the U.S. ever needed to exercise this right.

5) Nature of Rights and Requirement for Assignment
The last clause in the permit boilerplate page 2 is the following:
This Permit is a nonexclusive license as described in 43 CFR §2812.2-1.

If the Permittee disposes of any lands owned or controlled by the Permittee
that are served by this Permit and the new landowner wishes to
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exercise any rights hereunder, the new landowner must apply for an
assignment.

This defines the nature of rights as found in the regulations and clarifies that the
Permit must be assigned in order for a new party to exercise any rights.

b. Exhibits

The following discusses the provisions covered in the exhibits associated with the
Permit.

1) Exhibit A

Exhibit A is the attachment that identifies additional provisions and requirements
pertaining to the permittee's use of the authorized U.S. lands, roads, or rights-of-
way.

Exhibit A-1 is used to identify additional provisions that may apply to the permittee's
use of certain U.S. lands, roads, or rights-of-way, and these lands are specifically
identified in a Schedule 3 in addition to being on Schedule 1. Schedule 3 is usually
created as a result of an amendment which attaches additional provisions ONLY to
the lands being amended into the Permit. In many cases, these additional
provisions include environmental protection provisions which were not included in
the original Permit. If lands, roads or rights-of-way are included on a Schedule 3,
they must also be included in the Schedule 1 in order to make them subject to the
basic granting clause in the first page of the permit. By failing to list the U.S. lands,
roads or rights-of-way on Schedule 1, the permittee does not even have the basic
rights to use the U.S. lands, roads or rights-of-way. In addition, if the lands must be
added to the Schedule 1 in order to make the provisions in Exhibits A & B applicable
as well.

Some reciprocal right-of-way agreements use a Schedule 3 for other purposes (such
as listing of U.S. lands managed by USDA-FS). In this case, a different schedule
number should be applied.

Examples of the types of additional provisions found in Exhibit A1 (which apply to
Schedule 3 lands) are: 1) the environmental provisions (see provision No. 10 of
Exhibit A in the standard template—Form OR 2812-16, lllustration V-2, Page 16),
and 2) the additional reasons for objection to nondiscretionary right-of-way plats as
shown in provision No. 10 to the Exhibit B | the standard template—form OR 2812-
16—Illustration V-2). The additional reasons to object that aren’t typically found in
older semi-detailed agreements are reasons (4) (another road is suitable) and (5)
(the right-of-way “may affect” a listed species. See Chapter IX., Section B.
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The following sections either provide reference to other areas of the handbook which
provide implementing guidance for Exhibit A provisions (found in Form
OR 2812-16—Illlustration V-2) or the section will clarify the implementation effect.

a) Provision Nos. 1 - 3 (Amortization Formulas)

Provision Nos. 1-3 of the Exhibit A (Form OR 2812-16, Pages 12-14) are the
formulas that are used to complete road use fee calculations at the time the
permittee wishes to use a road or improvement of the U.S. The three different
scenarios where fee calculations are anticipated are covered in the separate
provisions and the purpose of the fee calculation is identified in the title of the
provisions as indicated. These are mirror-image provisions of those found in
Exhibit B.

Further guidance on doing fee calculations and implementing these provisions is
found in Chapter 1X., Section C.

b) Provision No. 4 — Tributary Area Determination

This provision (No. 4 on page 14 of lllustration V-2) provides guidance in regard to
the tributary area and tributary volume associated with road use fee calculations.
Further guidance is found in Chapter IX., Section C.

c) Provision No. 5 — Permittee Report of Mineral Haul

This provision (No. 5 on pages 14 and 15 of Illustration V-2) is based on the current
mineral haul policy. See Chapters VIII. and XV. for further discussion on the current
policy and future expectations.

d) Provision No. 6 — Bonding and Insurance Requirement
for Permittee

This paragraph (No. 6 on page 15 of lllustration V-2) sets forth the: 1) maximum
bond amount the U.S. and permittee have agreed to require of each other, and 2)
the types and maximum coverage amounts of insurance that the U.S. and permittee
have agreed to. The amounts in this Exhibit A provisions should exactly mirror the
amounts in the Exhibit B provision. Further guidance is found in Chapter VII. Since
these amounts are part of a recorded document, any desired changes in amounts
(of bond or insurance) or type of coverage must be done with a recorded
amendment unless there is wording in a specific reciprocal right-of-way agreement
that would allow them to be modified through some other method.

e) Provision No. 7 — Permittee Report of Road Use to U.S.

This provision (No. 7 on page 15 of lllustration V-2) sets forth the requirement for the
permittee to report hauling over U.S. roads. The procedures are discussed in detalil
in Chapter VIII.
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f) Provision No. 8 — Allocation of Costs

See provision 8 on pages 15 and 16 of Illustration V-2. When preparing fee
calculations for permittee use of U.S. roads or improvements, this provision allows
the U.S. to apply a deduction to: 1) the final replacement cost of U.S. roads, or 2) to
the improvement cost . This deduction is called allocation of costs and is made to
take into account public use on certain qualifying roads. Further guidance on
allocation of costs is found in Chapter IX., Section C.

g) Provision 9 — Permittee Request for Terms and
Conditions of Use

The provisions (No. 9 on page 16 of Illustration V-2) specifies that the permittee
request terms and conditions of use prior to hauling on U.S. roads. Further
guidance on this provision can be found in Chapter VIII.

h) Provision No. 10 - Compliance with Environmental Laws
(Includes Cultural Resources)

This provision (No. 10 on pages 16 and 17 of lllustration V-2) requires the permittee
to comply with various state and federal environmental laws including cultural laws
and rules regarding the use of pesticides, etc. These provisions apply to any
discretionary action in the permit. While this provision is mentioned in several
places, Chapter IX., Chapter XII., etc., there is no specific section discussing
implementation in detail but any violation of this provision as it relates to any U.S.
lands to which it applies, would be considered noncompliance. In new permits the
provisions would apply to all the lands. In amendments to reciprocal right-of-way
agreements, the provisions would apply to lands added by discretionary amendment
and are usually identified by their inclusion in a Schedule 3.

i) Provision No. 11 — Rebuttable Presumption of
Abandonment

FLPMA required this provision (No. 11 on page 17 of lllustration V-2). It provides
that if a Permit is not used for a continuous five-year period it could be unilaterally
terminated by the U.S. However, if the U.S. issues a decision to terminate based on
this reason, the decision must be issued with rights of appeal and the permittee is
allowed to “rebut” the presumption of abandonment. This provision is required to be
in all permits issued after the passage of FLPMA.

j) Provision No. 12 — Reservation for Compatible Uses

See provision No. 12 on page 17 of lllustration V-2. In this required provision, the
Secretary of the Interior reserves the right to authorize additional rights-of-way for
uses compatible with the permittee’s rights over the same location on U.S. lands.
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k) Provision No. 13 — Construction Location Approved

This provision (No. 13 on page 17 of lllustration V-2) is used if, at the time the Permit
is consummated, there are one or more specific road locations which are being
approved at the same time the permit is being approved. The right-of-way location
and specifications would be included as attachments.

2) Exhibit B

While Exhibit B contains provisions specifically tied to the U.S. use of permittee
lands, roads, and rights-of-way, this Exhibit also contains provisions for some items
which apply to both the U.S. and the permittee. In administering the permit rights,
attention must be paid to both exhibits. See Section G.2.b. of this chapter for
descriptions of the specific provisions found in Exhibit B.

3) Exhibit C Map
Exhibit C is typically the map displaying:
1) land ownership of the permittee, U.S., and third parties,

2) road control (not all older maps include this, but new reciprocal right-of-way
agreements should include this element),

3) agreement area boundary, if it exists (see definition of agreement area
boundary in 4) below), if no boundary is shown on the Exhibit C, it is assumed the
entire Exhibit C map area constitutes the agreement area, and

4) a visual depiction of which specific lands, roads or rights-of-way the parties
have granted rights (or which lands, roads or right-of-way are included in a land
schedule).

Double check the specific exhibits in the agreement in question to verify. There are
often lands that are shown on the map, but the parties have chosen not to include on
a land schedule. To make it easier to administer the Agreement in the future, these
should be labeled as: 1) “Other U.S. Lands (not on Schedule 1),” 2) “Other Permittee
Lands (not on Schedule 2),” or 3) “3rd party lands.”

a) Agreement Area Boundary

An agreement area boundary is sometimes shown on an Exhibit C map. The
agreement area boundary is not a tributary timber boundary. It merely gives effect
to several provisions found in Exhibit B of the Agreement, which typically read as
follows:

If either party to this Agreement acquires any lands within the
Agreement Area set forth on Exhibit C . . . it agrees to grant to the
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other party right-of-way and rights of road use across such lands under
the same terms and conditions as contained in this Agreement.

and
If either party to this agreement acquires the ownership of any roads or
rights-of-way across the lands within the Agreement Area set forth on
Exhibit C it agrees to grant to the other party the right to use such
roads or rights-of-way under the same terms and conditions as
contained in this Agreement . . .

and

If either party to this Agreement should hereafter acquire or dispose of
any of the lands within the Agreement Area shown on the attached
Exhibit C, the percentage shares of the replacement costs of the roads
in the Area shall be proportionately increased or decreased to reflect
such acquisition or disposal . . .

The above provisions each appear to be a latent grant, which places a burden on
the acquiring party to grant rights over their newly acquired lands, roads, or rights-of-
way if requested by the other party. However, if the non-acquiring party wishes to
claim such a right, over the newly acquired lands, roads, or rights-of-way of the other
party, the only way to grant such rights is through a formal amendment. The adding
of rights by amendment in this case would be nondiscretionary on the part of the
acquiring party. See Chapter XIl., Section C.1.a., for guidance on determining
whether lands qualify as newly acquired.

b) Reserved
4) Exhibits D, E, and F

In some existing reciprocal right-of-way agreements there are Exhibits labeled as D,
E, or F (other designation). They are less commonly used than Exhibits A-C. They
were usually used in unique situations such as:

e truck loading diagrams,

¢ identification of maximum road construction specifications to which the parties
have agreed to share and for which costs associated with that portion of a

e road's construction that exceed the specifications are absorbed by the
constructing party and not shared by the using party.

In new reciprocal right-of-way agreements, these additional Exhibits are not usually
used or required. The AO should check with the Oregon State Office in the use of
additional exhibits.
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c. Schedule of Lands

Each reciprocal right-of-way agreement contains land schedules which identify the
lands, roads or right-of-way over which each party has granted rights to the other.
The standard Schedule of Lands (Right-of-Way Land Description, Form OR 2812-15
(see lllustration V-3)) can be used interchangeably for both U.S. and permittee lands
by designating on top whether it is a Schedule 1 (U.S. lands) or Schedule 2
(permittee lands) (see Sections 1) and 2) below).

The purpose of the Schedule of Lands is to identify, with certainty, those lands and
interests in lands owned by the respective parties that are encumbered by the
reciprocal right-of-way agreement.

Other lands owned by the U.S. or permittee which are not encumbered by the
reciprocal right-of-way agreement are not included in the schedules, even if they are
within the same geographic area. However, they may be shown on the Exhibit C
map and identified as “Other Land Owned by .” Or “Third Party Lands,” etc..
They would only be added to the land schedule if they are added by amendment. In
this case, the Exhibit C map should also be revised by changing the legend
designation for those lands to the correct designation showing that they are
Schedule 1 or 2 lands.

Legal description of lands can be described in different ways:

e by fractional or aliquot parts,
e if anirregular tract, by a metes and bounds description, or
e by government lots.

If the description is quite long (especially a metes and bounds description) the
schedule can make reference to the recording information for the appropriate deed
instead of writing out the entire legal description. Or the page from the title report
which contains the legal description can be attached and referred to in the schedule.

Partial interests in lands (less than fee title ownership), such as exclusive easements
or roads built by the U.S. on permittee land under the terms of a third party
Agreement, are identified in the schedule by reference to the appropriate recording
information. For descriptions of U.S. lands, the description must always match how
it is described on the Master Title Plat (government lots, aliquot parts, etc.)

In existing reciprocal right-of-way agreements, there are many discrepancies found
between what is shown on the Exhibit C map and how the land is described in the
Schedule of Lands. If lands, roads or right-of-way are described on a Schedule of
Land, but the Exhibit C map legend designation does not identify them as being on
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Schedule 1 or 2, the Exhibit C map should be corrected as an error and omission
(nondiscretionary amendment). Conversely, if lands, roads or rights-of-way are
designated on the Exhibit C map as either Schedule 1 or Schedule 2 lands but they
are not described anywhere on the actual Schedule of Land, the land schedule
should be corrected as an error and omission (nondiscretionary amendment). See
Chapter XII. for instructions on preparing amendments for errors and omissions.

The typical Schedules of Land that are attached to a Permit are as follows:

1) Schedule 1 (U.S. Lands)

This schedule contains a listing of the U.S. lands, roads or rights-of-way over which
the permittee has been granted rights. (In a few older reciprocal right-of-way
agreements this schedule is lettered “A” rather than numbered.)

lllustration V-4 (Schedule of Lands samples) includes examples of the correct way to
describe land descriptions for various situations. A separate Schedule 1 example
has been included for the following situations:

e Schedule 1 - U.S. Lands (not road descriptions), includes aliquot part
descriptions, metes and bounds descriptions and government lots.
Government lots should be described as, for example, “Govt. Lot 1,” or if
multiple lots, consecutively numbered as “Govt. Lots 1-4.”

e Schedule 1 — U.S. roads on U.S. Lands — Describes only the U.S. roads on
U.S. lands.

e Schedule 1 — U.S. roads controlled by U.S. via an exclusive easement.
e Schedule 1 — U.S. roads controlled by U.S. via an Agreement.

e Schedule 1 — U.S. controlled road — Constructed by Third Party reciprocal
permittee on U.S. land.

2) Schedule 2 (Permittee Lands)

This schedule contains a listing of the permittee lands, roads or rights-of-way over
which the U.S. has been granted rights. (In a few older reciprocal right-of-way
agreements the schedule is lettered “B” rather than numbered.)

3) Schedule 3 (U.S. Lands with Unique Provisions, Etc.)

Schedule 3 is an additional listing of lands which have provisions attached to them
that are in addition to the provisions found in Exhibit A or B. Typically Schedule 3 is
used to attach environmental provisions or construction specifications that apply to a
particular right-of-way location. In all cases, when using a Schedule 3, the specific
purpose must clearly be delineated in the provisions of the Agreement and/or Permit
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and any lands included in a Schedule 3 must also be included in a Schedule 1 or 2
in order for the provisions in the Exhibit A and B to apply.

d. Exclusive Easement Form

An exclusive easement form is attached to the Permit in all reciprocal right-of-way
agreements (see lllustration V-2, pages 20 and 21 of Form OR 2812-16). The
following provision is also included as a provision of the Permit. It specifies that the
exclusive easement form will be used as the grant to the U.S. where the U.S. plans
to construct roads on permittee lands using appropriated federal funds (roads built
under a BLM timber sale do not qualify as appropriated funds). See 43 CFR
§2812.6-2(a)(11) for additional easement requirements.

Any permanent easement which permittee may grant pursuant to 43 CFR
§2812.6-2(a)(11) shall be granted on the attached exclusive road easement form.

This provision is found on the face sheet of the Permit (see page 2 of lllustration
V-2).

2. Right-of-Way and Road Use Agreement (Agreement)

The Agreement is the grant from the permittee to the U.S. to use permittee lands,
roads or rights-of-way for the management and removal of timber, forest and mineral
products from lands of the U.S.

a. Agreement Boilerplate Provisions

The following sections provide information on specific clauses in the template or
provide references for guidance on the implementation and administration of some
provisions.

These required boilerplate provisions found in the face sheet in the Agreement are
on Pages 24 and 25 of Illustration V-2 (form OR 2812-16). The associated
Agreement exhibits are described below.

The following sections either provide reference to other areas of the handbook which
provide implementing guidance for Exhibit A provisions or the section will clarify the
implementation effect.

1) Granting and Purposes Clause

The following provisions are found on the face sheet (Pages 24 and 25 of Form
OR 2812-16, lllustration V-2) and they contain the wording for the basic rights and
purposes acquired by the U.S.

1. For and in consideration of the granting of the right-of-way applied
for on the above-mentioned date, the Permittee hereby grants:
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a. To the United States, pursuant to 43 CFR §2812.3-1(a), rights-
of-way across the following-described lands for use by the United
States, its licensees and permittees, for the following specified periods
of time:

All that certain real property on Schedule 2 which is attached hereto
and made a part hereof by reference as though fully set out herein.

b. To the United States and its licensees, pursuant to 43 CFR
§2812.3-1(b), the rights to use the roads and rights-of-way owned or
controlled by the Permittee across the hereinafter described lands for
the management and removal of timber and other forest products from
lands of the United States:

All that certain real property on Schedule 2 which is attached hereto
and made a part hereof by reference as though fully set out herein.

The regulations cited require the recording of the document in which the roads,
rights-of-way or lands are located. As discussed in Section F.2.a. of this chapter,
the rights of the U.S. are a special form of nonexclusive easement and run with the
land.

2) Warranty Clause

The following clause is also found in the standard template (Form OR 2812-16—
lllustration V-2), Provision No. 2 on Page 24). In this provision, the permittee
certifies that: 1) they do own the property (or have sufficient rights in the property to
grant rights to the U.S.), and 2) they will defend the title.

Permittee covenants and warrants to be lawfully seized and
possessed of the land described in section 1(a) and has the full right,
power, and authority to grant the rights in section 1(b), and that
Permittee will defend the title to all of the rights conveyed herein and
the quiet enjoyment thereof against any claims and demands of all
persons whomsoever.

3) U.S. Controls Roads It Constructs on Permittee Lands

The following provision (No. 3 on Page 25 of the Exhibit A - Form OR 2812-16—
lllustration V-2) indicates that the U.S. “controls” any roads it builds on permittee
lands and that it sets the road rules and can charge fees. See Chapter VIII. for more
discussion on road control and use of U.S.-constructed roads on permittee land.

3. If the United States, or its licensees, constructs a road across the
lands described in section 1(a), the United States shall be entitled to
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establish road rules for such road. It shall also be entitled to issue
licenses and permits for the use of such road and to charge a road use
fee in accordance with 43 CFR 82812.5-2(b). The Permittee may not
issue licenses or permits for the use of such road and may not use the
road for the transportation of forest products except upon payment of
the road use fee established pursuant to 43 CFR §2812.5-2(b).

4) If Conflict with Regulations, Regulations Prevail

The following provision indicates that if there are any conflicts between the
regulations and the Agreement associated with the exercise of Agreement rights by
the U.S. and its licensee’s, the regulations will prevail. The exceptions (to having the
regulations prevail) are those Exhibit B provisions to which the parties have already
reached agreement (see underlined section of provision below).

4. This agreement is subject to and made in accordance with the
applicable regulations of the Department of the Interior (43 CFR 2812),
including but not limited to the provisions thereof relating to the
compensation to be paid by the United States and its licensees for the
use of the roads, rights-of-way, and lands described under section 1(b)
hereof. In any respect in which this agreement may conflict with such
regulations, such regulations shall prevail, except that the terms and
conditions specified on Exhibit B, attached hereto and made a part
hereof, have been agreed upon pursuant to the authority granted the
Authorized Officer under 43 CFR 8§82812.3-7(a). [Underline added.]

b. Exhibits

The following sections covers the Exhibits associated with the Agreement.

1) Exhibit B (Some Provisions Apply to both Permit and
Agreement

Exhibit B identifies specific provisions applicable to the U.S. use of permittee lands,
roads or rights-of-way found on Schedule 2. Unlike the Exhibit A, which contains
provisions pertaining only to the permittee, the Exhibit B also includes provisions
which are applicable to both the U.S. and the permittee regarding items of mutual
concern. If the provision applies to both the U.S. and permittee, it is so indicated
after provision title in the Exhibit B of the Form OR 2812-16. The items that apply to
both the U.S. and permittee include:

e road construction requirements when building on the other party's land,

e procedures for the cruising and appraisal of right-of-way timber owned by
either party,

e road maintenance options and responsibilities, and
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e provisions relating to subsequent land and road acquisitions and land
disposals.

The following sections will either: 1) give reference to other areas of the handbook
which provide implementing guidance for Exhibit B provisions, or 2) will clarify the
implementation effect.

a) Provision Nos. 1-3 — Amortization Formulas

Provision Nos. 1 - 3 found on the Exhibit B of Form OR 2812-16 (page 31-33)—see
lllustration V-2) are the formulas that are used to complete road use fee calculations
at the time the U.S. wishes to use a road or improvement of the permittee. The
three different scenarios where fee calculations are anticipated are covered in the
separate provisions and the purpose of the fee calculation is identified in the title of
the provisions as indicated. These are mirror-image provisions of those found in the
Exhibit A.

Further guidance on completing fee calculations and implementing these provisions
is found in Chapter IX., Section C.

b) Provision No. 4 — Determination of Tributary Timber.

This provision (No. 4 on page 33 of lllustration V-2) provides guidance in regard to
the tributary area and tributary volume associated with road use fee calculations.
Further guidance is found in Chapter IX., Section C. Note: This is an identical
provision to the one found in the Permit Exhibit A.

c) Provision No. 5 - U.S. Report of Mineral Haul to
Permittees

This provision (No. 5 on page 33 of lllustration V-2) provides the requirement for the
U.S. to report mineral haul (other than through timber sales) to the permittee. The
mineral haul policy is covered and discussed further in Chapters VIII. and XV.

d) Provision No. 6 - BLM Licensee Use of Permittee Roads
(Includes Insurance and Bonding Limitations for
License Agreements)

This provision (No. 6 on page 34 of lllustration V-2) that sets forth the requirement
for a license agreement when a BLM timber sale purchaser (BLM’s licensee) uses
roads of a permittee (licensor). The provision also contains the requirements and
limitations for the amounts of insurance and bonding that the permittee can require
of the BLM licensee. Detailed guidance on license agreements is found in Chapter
VIII.
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e) Provision No. 7 — Payment of Road Use Fees by BLM
Licensees

This provision (No. 7 on page 34 of lllustration V-2) provides requirements for when
the payment to the permittee by the licensee are to be made. It also specifies that
the payment for road use fees will be determined by multiplying the number of MBF
to be hauled over each road by the established road use fee for that road or system.
See Chapter VIII., Section F.2., for detailed guidance on BLM licensee use of
permittee roads.

f) Provision No. 8 — Annual Meetings and Road Owner
First Right of Maintenance

This provision (No. 8 on page 34 of lllustration V-2) establishes the requirement for
annual meetings unless the U.S. and permittee agree not to meet. See Chapter VI.
for more detailed discussion on annual meetings. This provision also provides that
the party who owns a road has the first right to maintain and collect pro rata
maintenance fees from others users of the road.

g) Provision No. 9 — Road Use Reporting for Purposes of
Collecting Pro Rata Maintenance

If a party is performing the maintenance on the other’s road, that party is entitled to
collect pro rata maintenance as shown in Provision No. 8. If the maintaining party
wishes to charge pro rata maintenance to other users of the road, this provision sets
forth the requirement for any other party using the road to submit haul reports to the
party maintaining the road. It allows for the using party to examine the maintenance
records of the party maintaining the road. Pro rata maintenance is covered in more
detail in Chapter VIII. and XV. Pro rata does not apply if the maintaining party is
charging fees based on the Oregon Maintenance Fee Schedule.

h) Provision No. 10 — Right-of-Way Plat Filing
Requirements (Applies to U.S. and Permittee)

This provision (No. 10 on page 35 of lllustration V-2) sets forth the right-of-way plat
filing requirements and reasons to object for nondiscretionary right-of-way plats.
After the parties submit a right-of-way plat which meets the requirements in the
regulations, the requesting party may commence construction after a specified
number of days (usually 30) if the landowner does not “object” for one of the reasons
in the provision. The Endangered Species Act is required to be included in new
reciprocal right-of-way agreements as one of the reasons to object. Detailed
guidance on the processing of nondiscretionary right-of-way plats is found in
Chapter IX., Section B.
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i) Provision No. 11 — Payment and Disposal of Right-of-
Way Timber (Applies to U.S. and Permittee)

This provision (No. 11 on page 36 of lllustration V-2) identifies the requirement for
payment of right-of-way timber. For U.S. timber, it must be sold to the permittee
prior to it being cut. For permittee timber, they have the option of having it cut and
decked for them or selling it to the BLM licensee. This is covered in more detail in
Chapter VIII.

]) Provision No. 12 — Traffic Regulations (Applies to U.S.
and Permittee)’

This provision (No. 12 on page 36 of lllustration V-2)specifies that the party who
owns or control the road may issue reasonable traffic regulations for the use of the
road. This is discussed in more detail in Chapter VIII.

k) Provision No. 13 - Newly Acquired Land (Applies to U.S.
and Permittees)

This is the provision that places an obligation on a party who acquires land to grant
rights over their acquired land (or roads or rights-of-way) to the other party. This is
commonly referred to the “newly acquired lands” provision and if lands qualify as
“newly acquired” the adding of those newly acquired lands is nondiscretionary. See
No. 13 on page 36 of lllustration V-2. This is discussed in more detail in Chapters XI.
and XII.

[) Provision No. 14 — Newly Acquired Roads or Right-of-
Way (Applies to U.S. and Permittee)

This provision (No. 14 on page 36 of lllustration V-2) is similar to the above provision
and places an obligation on the party who acquires ownership of roads or
easements to grant rights to the other party if they qualify as “newly acquired.” See
Chapters XI. and XII.

m) Provision No. 15 — Adjustment to Proportionate Share if
Acreage Changes +/- 2%

This provision (No. 15 on pages 36 and 37 of lllustration V-2) allows for the
proportionate share established for a party in a road use fee calculation to be re-
calculated if the tributary area changes (increases or decreases) by more than 2%.
This is discussed in more detail in Chapter IX., Section C.
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n) Provision No. 16 — Release of Rights for Lands More
Valuable for Non-Timber Uses (Applies to U.S. and
Permittee)

This provision (No. 16 on page 37 of lllustration V-2) recognizes that sometimes land
becomes less valuable for timber production. It states that “in the event that either
party determines that any of its lands are so valuable, upon mutual agreement, the
parties hereto shall execute an amendment to this agreement removing such lands.”
The removal of lands is by “mutual agreement” and there is no obligation.

0) Provision No. 17 — Road Crossings (Applies to U.S. and
Permittee)

This provision (No. 17 on page 37 of lllustration V-2) specifies that whenever either
party uses a “crossing of less than 1/8 of a mile in length,” no road use fees are
applicable. This is covered in more detail in Chapter VIII.

p) Provision No. 18 — Definition of MBF (Applies to U.S.
and Permittee)

This provision (No. 18 on page 37 of lllustration V-2) gives a formal definition of MBF
to mean “thousand board feet Scribner Decimal C log scale with taper allowance for
logs longer than sixteen (16) feet.” See also glossary.

g) Provision No. 19 — Compliance with Environmental
Laws

This provision (No. 19 on page 37 of lllustration V-2) requires a BLM licensee or
BLM (third party) permittee to comply with applicable state and federal laws in the
use of reciprocal right-of-way agreement roads (if the provision is found in the
reciprocal right-of-way agreement.

r) Provision No. 20 - Binding on Successors

This provision (No. 20 on page 37 of lllustration V-2) states that the Agreement is
binding on the successor of the permittee. That is, the U.S. retains its rights over the
permittee’s lands even if the permittee sells their lands.

2) Exhibit C

The Exhibit C attached to the Agreement is one and the same as the Exhibit C
attached to the Permit as described above. There is only one Exhibit C map which
covers both Schedule 1 and Schedule 2 lands.
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3) Exhibits D, E, and F

The Exhibits D, E, and F attached to the Agreement are identical to the Exhibits D, E
and F attached to the Permit as described above.

c. Schedules of Land

The same schedules described above for the Permit are also referenced and
incorporated into the Agreement. They include the following:

1) Schedule 1

See the description for Schedule 1 under the Permit section above, as they are
identical. While Schedule 1 is the listing of the U.S. lands to be used by the
permittee, this Schedule is always recorded with the Agreement because some
provisions found in Exhibit B apply to both Schedule 1 and Schedule 2 lands.

2) Schedule 2

See the description for Schedule 2 under the Permit section above as they are
identical.

lllustration V-4 (Schedule of Land samples) includes examples of the recommended
way to describe land descriptions for various situations as follows:

e Schedule 2 — permittee lands (not roads)—descriptions include aliquot part,
metes and bounds, or government lot descriptions.

e Schedule 2 - permittee roads on permittee lands.

e Schedule 2 — permittee roads controlled by permittee via an exclusive
easement.

3) Schedule 3

See the description for Schedule 3 under the Permit section above as it serves the
same purpose in both the Permit and Agreement.

d. License Agreement

See pages 38-44 of lllustration V-2 for the approved form of license agreement. The
requirement for the purchaser of BLM timber to enter into a license agreement with
the permittee is found in Exhibit B. A license agreement is a contract between the
purchaser of forest products from the U.S. (licensee) and the permittee (licensor).
The license agreement details the terms and conditions for the BLM licensee’s use
of permittee roads and lands. It includes the requirements for bonding, insurance,
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road use fees, road maintenance responsibility, road maintenance fees (including
surface replacement fees), etc.

The form of the license agreement has been negotiated between the U.S. and the
permittee at the time the reciprocal right-of-way agreement was consummated. It is
particular to a specific reciprocal right-of-way agreement. See Chapter VIII. for
guidance on changing the “form” of license agreement associated with an individual
reciprocal right-of-way agreement. Some older reciprocal right-of-way agreements
do not have a license agreement and the parties must rely on the applicable
provisions in Exhibit B.

H. Bonding and Insurance
1. Bonding Requirements

Chapter VII. provides detailed guidance on bonding for both BLM licensee use of
permittee roads and permittee use of U.S. roads. The following sections provide
guidance for bonding related to reciprocal right-of-way agreements.

The dollar amount identified as the maximum bond amount should be the exact
same amount in the Exhibit A and Exhibit B. The following sections discuss the
bonding requirements for each party’s use.

The “not to exceed” amount specified in the particular Agreement and Permit are
negotiated between the parties. If either party wishes to increase the maximum
bond amount this modification needs to be accomplished with a recorded
amendment to the reciprocal right-of-way agreement (if this requirement is included
as a provision which is part of a recorded document). The “not to exceed” amount in
the Exhibit A and Exhibit B should be identical. See Chapter XIlI. for guidance in
preparing amendments for this purpose.

a. Bonds for Permittee Use of U.S. Roads

The regulations require permittees to file performance bonds in connection with their
use of U.S. roads or lands as follows:

43 CFR §2812.5-3

. a permittee desiring to use an existing road owned or controlled by
the United States shall, prior to such use post a bond on a form
prescribed by the Director. The amount of the bond shall be
determined by the authorized officer but in no event less than five
hundred dollars ($500) per mile or fraction thereof. The bond shall be
executed by an approved corporate surety, or the permittee may
deposit an equivalent amount in cash or negotiable securities of the
United States and the bond shall be conditioned upon compliance with
subpart 2812 and the terms and conditions of the permit.
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The only exception to the above bonding requirement is the ability of the AO to
waive a bond for a 12-week permit to a natural person (not a business entity) per
43 CFR 82812.6-1(b). Reciprocal right-of-way agreements do not qualify for this
waiver so bonds are required in all Permits.

Hauling over roads included in a Permit without posting a satisfactory bond
constitutes noncompliance (see Chapter VI., Section B.).

The bonding requirement for a Permit is specified in Exhibit A. The following is the
verbiage found as part of Provision No. 6. in Exhibit A of Form OR 2812-16
(lllustration V-2, Page 15), and this language is typical in most semi-detailed
agreements today:

6. Bonding and Insurance Requirements for Permittee Use. When the
Permittee exercises any rights granted by this permit, the United
States may require the Permittee to furnish a performance bond in an
amount of [not to exceed $10,000], in favor of the
United States conditioned upon faithful performance of the terms and
conditions of this permit. . .

Most reciprocal right-of-way agreements are issued in perpetuity and usually include
numerous roads and rights-of-way. In establishing an adequate bonding amount for
the individual Permit, the amount of the bond (not to exceed the maximum amount in
the Exhibit) may be determined by estimating the mileage of U.S.-controlled roads
that will typically be used during a reporting period and multiplying the number of
miles (rounded up to the next whole mile) by $500.

In most reciprocal right-of-way agreements today, the U.S. and permittees have
agreed to limit the bond amount to $10,000. If the parties wish to modify this amount
it would have to be done with an amendment since this is part of a recorded
document (unless there is a provision in the specific agreement allowing for
modification by written agreement.)

The BLM requires the bond to be posted prior to approving a Permit and an active
bond must be maintained for the full term of the Permit. In situations where the use
of U.S. roads is intermittent and maintaining a bond during long periods of non-use
would create a financial hardship for the permittee, the permittee may notify the BLM
in writing of their planned extended period of non-use and request a release of the
bond during this period. In this case the BLM AO should ensure in writing that the
permittee will notify BLM prior to commencing operations and that they agree to file
a bond before any haul occurs. The release letter should state that hauling without a
bond would constitute noncompliance.

See Chapter VII., Section F., for more detailed guidance on processing permittee
bonds. In the case of a permittee who holds multiple permits with the U.S., the
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permittee usually prefers to have one blanket bond (see Chapter VII.) filed with the
U.S. which covers all of their permits. Only the Oregon State Office can negotiate
blanket bond amounts with the permittee and they approve all blanket bonds.

b. Bonds for BLM Licensee Use of Permittee Roads

Just as the BLM can require the permittee to post a bond with the U.S. prior to haul,
the permittee can require the BLM licensee to post a bond with the permittee prior to
hauling over permittee roads under the BLM timber sale contract.

In connection with most Agreements, the following is the standard provision found in
Exhibit B of Form OR 2812-16 (lllustration V-2, page 34). This or a similar clause is
found in the Exhibit B: most semi-detailed Agreements:

6. BLM Licensee Use of Permittee Roads (And Licensee Bonding and
Insurance Requirements). When a Licensee of the United States uses
any road which is owned or controlled by the Permittee, located on the
lands described in Schedules 1 or 2, or severs Licensor's timber in the
construction of a road or roads the Licensee shall enter into an
agreement with the Permittee. The Permittee may also require such
Licensee to obtain a performance bond in the amount of $ [Not to
exceed $10,000], in favor of the Permittee, conditioned upon faithful
performance of such agreement.

There is a similar provision in the standard license agreement.

As with bonds BLM requires of permittees, the permittee cannot require of BLM’s
Licensees a bond amount which exceeds the maximum amount found in the Exhibit
B and this amount should be the same as that identified in Exhibit A for Permittee
use.

See Chapter VII., Sec. D., for further guidance on bonding of BLM licensees by
permittee.

c. No Bond for BLM Direct Use of Permittee Roads

If the BLM directly uses permittees roads for commercial haul (not through its
licensees), the regulations at 43 CFR §2812.4-2 state, in part: “. .. Provided,
however, That no bond or other security or liability insurance is to be required of the
United States.”

2. Insurance Requirements

See Chapter VII., Section K., for detailed discussion on insurance requirements
under both the Agreement and Permit. The amount of required insurance coverage
is generally the amount that is customary at the time for the timber industry in
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western Oregon. Insurance providers in the area or the Oregon State Office can be
contacted to ascertain the current industry practice.

The following the portion of Provision No. 6 to the Exhibit B of Form OR 2812-16
(lllustration V-2, Pages 33 and 34) which covers insurance requirements for BLM
licensees. This or a similar provision is found in most semi-detailed agreements.

6. BLM Licensee Use of Permittee Roads (And Licensee Bonding and
Insurance Requirements). ... The Permittee may also require the
Licensee of the United States to maintain the following types of
insurance under this permit, in amounts not to exceed the following
whenever it exercises any of the rights granted by this permit:

(a) Commercial General Liability covering all
operations, including vehicles of the Licensee: (Bodily Injury:
$1,000,000.00 - for injury to any one person; $1,000,000.00 - for any
one occurrence);

(b) Property Damage in the amount of $1,000,000
for any one occurrence, and

(c) Loggers Broad Form B - $1,000,000.00 - for
any one occurrence.
The Licensee shall deliver to the Permittee a certificate from the
insurer stating that such insurance is in force and that the insurer will
give the Permittee thirty (30) days notice prior to any intended or
proposed cancellation or modification of such policies.

As with bonds BLM requires of permittees, the permittee cannot require of BLM’s
Licensees a bond amount which exceeds the maximum amount found in the
Exhibit B and this amount should be the same as that identified in Exhibit A for
Permittee use.

The dollar amount may be changed at a later date to reflect changes in industry
practice upon mutual written agreement of BLM and the permittee. However, since
these changes would modify a provision in a recorded document, the amounts can
only be modified with a recorded amendment to the reciprocal right-of-way
agreement (unless there is wording in the reciprocal right-of-way agreement which
provides for modification by written agreement of the parties). The types of
insurance and maximum amounts in the Exhibit A and Exhibit B must be identical.

I.  Formatting Standards for Reciprocal Right-of-Way Agreements
(including Permits).

The following guidance is required when drafting new reciprocal right-of-way
agreements.
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1. Page Numbering

Use the following for numbering of pages in both the Agreement and Permit:

e All pages are numbered, including the notary affidavit page.
e The numbering format shall be “page __ of __.”

e The Agreement and Permit document, each exhibit, schedule and attachment
has its own sequence of numbers.

2. Dates

Each page of the document and attachments are dated with the date of the final
change made to that document. It is preferable that all documents (Agreement,
Permit, Exhibits and Attachments) be dated the same date.

3. Formatting to Meet Recording Requirements

Each county has its own requirements for margins, etc. If the reciprocal right-of-way
agreement is prepared according to the following standards, it will meet all of the
western Oregon county requirements. However, if in doubt, check with your local
county.

e |If the document is to be recorded, generally the counties like to see the return
address labeled as “After Recording Return to:” in the upper left hand corner
of the first page.

e Room for recording stamp/label: Most counties now use a recording label in
the upper right hand corner of the first page. All Agreements expected to be
recorded should have a space in the upper right-hand corner which is
approximately 2-1/2” high x 3” wide. The top margin of the first page of the
document should be at least 3” to allow for the label to be affixed and to
ensure that no text or any part of the recorder’s label will be eliminated if the
document is subsequently two-hole punched at the top for filing.

e If the document is to be recorded in more than one county, there should be a
cover sheet affixed to the document allowing all counties to affix their label.

4. Use of Acronyms for Names of the Parties

An acronym or alternate designation for any of the parties (permittee or U.S.) may
be used if the full name as identified in the title report or deed is identified as the
name specific party and then followed by the phrase "hereinafter called" is used to
identify the acronym for one of the parties once it is identified. The acronym may
subsequently be used throughout the entire document except in the names,
signature, and notary sections.
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The U.S. rights are always acquired in the name of the United States (not the BLM).
If an acronym or alternate designation is not used, the full name as it appears in the
title report must be used throughout the entire document and attachments. If other
federal agencies own land in the O.&.C. area (in and West of Range 8 E.), and the
agency needs rights to access their federal timber, rights can be acquired on behalf
of those other agencies, but the rights would still be acquired in the name of the U.S.

5. Signatures and Acknowledgements

A signature and notary blank is needed for the permittee and the BLM AO (Field
Manager(s) or District Managers (if a multi-district permit)). If the signature blocks
and notary blanks do not fit on the bottom of a page with assignment, amendment,
Permit or Agreement text, break a page and keep them together on the following

page.

If the permittee is other than an individual, it may require use of a specific signature
block format. If in doubt, the applicant can provide the format it uses for signing
legal documents.

Select the appropriate notary blank for each signatory. The typed names in the
signature blocks must appear identical to how they are listed in the beginning of the
document (and must match the title evidence).

If the signatory is other than an individual (like an officer of a corporation), the
signatory's status should be verified using the required legal documents submitted
with the application, or that are on file. In the case of corporations, some corporate
resolutions require the AO’s signature to be “attested to” by a designated official of
the corporation. See Chapter lll. for qualifications.

J. System Fee Agreements

A system fee agreement is a semi-detailed reciprocal right-of-way agreement that
utilizes a “system fee” accounting arrangement for road amortization records instead
of a calculating separate road use fees for individual road segments (as described in
Chapter IX.C.).

1. Exhibit A Provisions for System Fee Agreements (Permittee Use)

In order for there to be a system fee arrangement, the following provisions must be
included in the Exhibit A and B to the reciprocal right-of-way agreement:

The following provision needs to be included in the Exhibit A when there is a system
fee arrangement in order to reference an Exhibit C map denoting the status of roads
that have already been designated as free use and will remain free use to the

BLM Oregon State Office Handbook H-2812-1 Rel. 2-165
Supersedes Rel. 2-143 2/17/2009



CHAPTER V — RECIPROCAL RIGHT-OF-WAY AGREEMENTS V-34

permittee after the system fee system has been established unless a capital
improvement is made.

Permittee shall have the right to use free of charge, except as provided
in Paragraph __ below, and except for pro rata maintenance expense,
the road owned or controlled by the United States as shown by a
cross-hatched line (#F#####) [or whatever symbol is used] on

Exhibit C.

Use the following to establish the system fee arrangement in lieu of the typical
method of establishing fees on a road-by-road basis and maintaining separate deficit
share balances for each road. This provision would be added to the Exhibit A and
would apply in addition to the other provisions found in the Permit.

The Permittee’s percentage share of roads owned or controlled by the
United States as described in Paragraph __ above, shall be calculated
as provided in said Paragraph __, increased by a three (3) percent
interest allowance, and then added to an open balance due the United
States. The Permittee’s percentage share of future capital
expenditures made by the United States or its Licensee’s on roads
described in Paragraph 3 above, and roads described in Paragraph 4
of Exhibit B to Right-of-Way and Road Use Agreement No. __, shall
be calculated as provided in said paragraphs, increased by a three (3)
percent interest allowance, and then added to an open balance due
the United States. The parties hereto agree that the beginning balance
due the United States is zero dollars. If the Permittee uses any road
owned or controlled by the United States for the removal of forest
products, the Permittee shall pay the United States a road use fee for
such use at the rate of $ _ per *M. bd. ft., provided, the Permittee
shall have free use, except for pro rata maintenance expense,
whenever the balance as provided herein has been paid in full. The
parties hereto shall meet once a year, no later than ,
for the purpose of reconciling and agreeing upon the then current
unpaid balance as determined herein and to determine if the rate of
payment of *$  per M. bd. ft. is still reasonable considering the
remaining tributary, merchantable timber of Permittee. It is understood
that the agreement on a road use fee payment rate shall be consistent
with the intent of both parties to amortize outstanding percentage
shares with timber merchantable at the time of percentage share
calculations.

[*NOTE: This rate is negotiated for each system fee agreement. See Section J.3.,
below, for discussion of establishment of road use fees associated with system
fees.]
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2. Exhibit B Provisions (U.S. Use)

The following provision needs to be included in the Exhibit A when there is a system
fee arrangement in order to reference an Exhibit C map denoting the status of roads
that have already been designated as free use and will remain free use to the
permittee after the system fee has been established unless a capital improvement is
made.

The United States shall have the right to use free of charge, except as
provided in Paragraph __ below, and except for pro rata maintenance

expense, the road owned or controlled by the Permittee as shown by a
dark dotted line (sseeeeee) [0Or whatever symbol is used] on Exhibit C.

Use the following to establish the system fee arrangement in lieu of road-by-road
fees. This provision would be added to the Exhibit B and would apply in addition to
the other provisions.

The United States’ percentage share of roads owned or controlled by
the Permittee as described in Paragraph __ above, shall be calculated
as provided in said Paragraph __, increased by a three (3) percent
interest allowance, and then added to an open balance due the
Permittee. The United States’ percentage share of future capital
expenditures made by the Permittee on roads described in Paragraph
___above, and roads described in Paragraph ___ of Exhibit B to Right-
of-Way and Road Use Agreement | shall be calculated as
provided in said paragraphs, increased by a three (3) percent interest
allowance, and then added to an open balance due the Permittee. The
parties hereto agree that the beginning balance due the Permittee is
zero dollars. If the United States uses any road owned or controlled by
the Permittee for the removal of forest products, the United States shall
pay the Permittee a road use fee for such use at the rate of $

per M. bd. ft. *, provided, the United States shall have free use, except
for pro rata maintenance expense, whenever the balance as provided
herein has been paid in full. The parties hereto shall meet once a

year, not later than , for the purpose of reconciling and
agreeing upon the then current unpaid balance as determined herein
and to determine if the rate of payment of * $ per M. bd. ft. is still

reasonable considering remaining tributary, merchantable timber of the
United States. It is understood that the agreement on a road use fee
payment rate shall be consistent with the intent of both parties to
amortize outstanding percentage shares with timber merchantable at
the time of percentage share calculations.

[*NOTE: This rate is negotiated for each system fee agreement. See Section J.3.
below for discussion of establishment of road use fees associated with system fees.]
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3. Key Features of a System Fee Agreement

The key features or distinctions of a system fee agreement include:

1) The only difference between a system fee agreement and a typical semi-
detailed agreement is the way in which determination and payment of road use
(amortization) fees are made. In a system fee agreement the road use fee/MBF is a
negotiated fee/MBF and that negotiated fee is charged for use of any and all roads
in the reciprocal right-of-way agreement.

2) The negotiated road use fee may be changed by mutual consent of the
parties by an amendment to the reciprocal right-of-way agreement since it is a part
of a provision in a recorded document. This type of amendment would not be
subject to NEPA. The system fee is intended to approximate an “average” of the
road use fees that would be determined if the agreement utilized separate road use
fees for individual road segments.

3) A system fee agreement and semi-detailed agreement are similar in that
fee calculations are still completed to determine the proportionate share for each
party in the replacement cost or improvement cost of road segments. Fee
calculations are completed at time of first use exactly the same as in a semi-detailed
agreement, except the final step of calculating the road use fee/MBF for the
individual road segment is not done since the fee is already negotiated.

4) The negotiated road use fee/MBF is memorialized in a provision in the
Exhibits A and B.

5) The road use fee to be paid by the deficit party is negotiated and
stipulated in the reciprocal right-of-way agreement documents (Exhibits A and B)
(see provisions above).

6) When a system fee agreement is established, after all road use fee
calculations are completed and posted, all of the existing segment balances would
be swapped out with one party (BLM or the permittee) having a final deficit balance,
which would be the starting ledger balance for the system fee arrangement.

7) The accounting for system fee agreements is through the use of a ledger
instead of individual road amortization records. When a new proportionate share is
calculated and accepted by the using party, that deficit share amount is added to the
using party’s side of the system fee ledger for the particular reciprocal right-of-way
agreement. The ledger is essentially a tabulation of debits and credits (of
proportionate shares) and determines the “system balance” which is the net deficit
share for the reciprocal right-of-way agreement as a whole. Each proportionate
share that is calculated is a debit for the using party and a credit for the party who
owns the road or improvement (see road ownership in glossary). When road use
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fee payments are made, they are posted as a credit for the party making the
payment.

8) Only one party at a time (either BLM or the permittee) has a deficit share
balance greater than $0.00 (i.e., the “system balance”), unless both parties are at
$0.00.

9) The party who has the system balance pays the system road use fee/MBF
whenever it hauls timber over ANY system road in the reciprocal right-of-way
agreement that is controlled by the other party until such time as its deficit balance is
reduced to $0.00. The balance may be reduced to $0.00 by:

e payment of road use fees by the party with the deficit balance, or

e the other party sharing in a new road or capital improvement (thus creating a
new proportionate share for them) and when that proportionate share is
posted as a debit against that party, it exceeds the deficit party’s deficit
balance. (In this case the deficit party would now be the party who had the
new proportionate share calculated.

10) The party that has the $0.00 deficit balance pays no road use fee when it
uses any road or capital improvement in the reciprocal right-of-way agreement
controlled by the other party, as long as the road or improvement has had
amortization shares calculated.

11) If the party with the $0.00 balance wishes to haul timber over a road or
capital improvement controlled for the first time, which road or improvement is
owned by the other party, the using party’s deficit share in that road or improvement
must first be determined (see Chapter IX., section C.). The calculated deficit share
is then added to the using party’s side of the system ledger. If that new calculated
share is less than or equal to the remaining system balance held by the other party,
use of the new road or improvement will be without payment of road use fees. If the
new share exceeds the other party’s system balance, the user acquires the new
“system balance” and must pay the system road use fee until such time as its
system balance is reduced to $0.00.

12) The system fee ($) is charged per MBF of timber hauled. The mileage of
roads used is immaterial.

The following sample agreement ledger is intended to illustrate the principles of a
system fee agreement:
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BLM Permittee
Date Action Amount Balance Balance
1/15/2000 New System Fee Reciprocal Agreement -- $ 2,000.00 | $ 0.00
approved or mass swap of fees under an
existing semi-detailed Agreement and the
Agreement is changed to system fee
Agreement (usually one party will start off
with a deficit balance after a mass swap
out).
2/15/2000 Road Use Fee Calculation done to $ 21, 000.00 | $23,000.00 | $ 0.00
calculate BLM Share in Permittee Road A
4/15/2000 BLM road use fee payment $ 5,000.00 | $18,000.00 | $ 0.00
6/19/2000 Road Use Fee Calculation done to $ 7,000.00 | $11,000.00 | $ 0.00
calculate Permittee Share in BLM Road 1
12/10/2000 BLM road use fee payment $ 6,000.00 | $5,000.00 |$ 0.00
6/18/2001 Road Use Fee Calculation done to $ 7,000.00 | $ 0.00 | $2,000.00
calculate Permittee share in BLM Road 2
10/12/2001 Permittee Road use fee payment $ 2,000.00 | $ 000 |$ 0.00
4/25/2002 Road Use Fee Calculation done to $ 8,000.00 | $8,000.00 |$ 0.00
calculate BLM share in Permittee Road B
10/18/2002 BLM road use fee payment $ 3,000.00 | $5,000.00 |[$ 0.00

4. Advantages of a System Fee Agreement

The advantages of a system fee agreement include:

¢ Full payment of each party’s proportionate share is amortized at an expedited
rate.

e For harvest planning efforts (including BLM timber sales), the road use fee to
be paid is always known.

e Record keeping is significantly simplified and the workload is greatly reduced
as it is no longer necessary to keep track of road use fees and deficits on a
road-by-road basis. However, the records must reflect whether a road has
been bought into it or not.

e Processing of Reports of Road Use is simplified because there is only one
road use fee for all the roads used and the payment due for road use is based
solely upon the volume of timber hauled (the length or roads used is
immaterial). Once the ledger is verified that a proportionate share has been
calculated, the payment can be made at the standard system fee rate.

5. Disadvantages of a System Fee Agreement

While there are advantages to system fee agreements, before the decision is made
to convert to that type of accounting, the AO should understand the disadvantages
as well. The disadvantages of a system fee agreement include:
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e Fee calculations to determine proportionate share must be done promptly and
the system fee ledger updated appropriately and timely.

e All previously calculated proportionate shares are usually swapped out when
the system fee arrangement is first established, regardless of whether there is
little likelihood of hauling over those roads.

e Under the old system, the using party pays as they go and deficit balance
(and obligation to pay) is only on a road-by-road basis as the road is used. If
one party has no plans to use a road, they may be giving away something of
value.

¢ Upon an assignment of a Permit, many roads are free use to the assignee
and the assignor may not benefit from or receive compensation for the roads
swapped when they sell their land and have the rights assigned.

The BLM AO should give serious consideration whether or not it is in the
government’s best interest to change to a system fee arrangement. There is an
incredible amount of work involved and the pros and cons of establishing a system
fee arrangement should be seriously evaluating before undertaking such an effort.

6. Amendments to Convert to a System Fee Agreement

An existing semi-detailed agreement could be converted into a system fee
agreement. This is accomplished by completing an amendment which adds the
provisions found in Illustration V-5. However, an amendment to convert to this type
of accounting for road amortization cannot be done unless all outstanding fee
calculations are done, all road use reporting and payments are current, and all
amortization records have been audited to ensure that the system fee arrangement
starts with a clean slate.

Chapter XI. provides guidance in completing an amendment converting a semi-
detailed agreement to a system fee agreement.

In addition, if the parties wish to change the negotiated road use fee, it must be
accomplished with an amendment as well.

lllustration No. V-5 provides sample provisions to be used when amending a
reciprocal right-of-way agreement to a system fee type of accounting.

7. Treatment of System Fee Agreements in Different Types of
Assignments

Chapter XI. discusses the different types of assignments (full, mass, split, and
partial). The effects of a system fee agreement are different in the various types of
assignments.
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When there is a full assignment of a system fee agreement, if the current ledger
balance is owed by the permittee, the assignee becomes responsible for payment
after the assignment. If the current ledger balance is owed by the BLM, payments
by the BLM go to the assignee after the assignment.

Mass assignments are merely a set of full assignments assigned to the same
individual but captured in one document for simplicity, so the effects of the system
fee agreement are the same as that of a full assignment.

In the case of partial assignments, the assignor and assignee need to determine if
one or both of them will either be entitled to receive payment from the BLM (if BLM
has the current ledger balance) or if one or both will be responsible for a portion of
the payment of the current ledger balance (if currently owed by the assignor). As
part of the assignment process, the parties should enter into an accounting
agreement (to be attached to the assignment document) which clearly indicates the
decision. If there is either a joint payment by the BLM or a joint responsibility for
payment by the assignor and assignee, a new ledger account with the agreed-upon
split (or either the payments to be received or made) should be made for the new
Permit created by partial assignment and an adjustment made to the ledger of the
parent Permit being retained by the assignor. If they agree that the entire balance
will be “owed to” (if a BLM balance) or “owed by” (if a permittee balance) one party
or the other, it should so be noted in the assignment document and the account
either left in place with the old Permit or transferred to the new Permit.

Split assignments occur when a permittee assigns all of their rights in a specific
Permit to various entities, accomplished for the most part simultaneously or one after
the other. This is basically a series of partial assignments so the guidance above for
partial assignments would apply to each and every split.

K. Final Processing of a New Reciprocal Right-of-Way Agreement
1. Title Review and Clearance

Title clearance is required for the development of all new reciprocal right-of-way
agreements, including those which replace existing reciprocal right-of-way
agreements. The BLM AO is responsible for adhering to the procedures for title
review and clearance found in BLM Acquisition Handbook H-2100-1.

See Chapter XII. Section D. for minimum requirement for title review and clearance
when acquiring rights for the U.S. in a reciprocal agreement.

The district acquisition specialist should review title all lands or interests in lands
being added to Schedule 2 of the Agreement and Permit to ensure that there is clear
title which is sufficient to protect the rights and investments of the U.S. in the use
and construction of roads or improvements.
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At a minimum, the BLM should obtain current title evidence for the permittee lands
or interests in lands proposed for addition to Schedule 2. All unacceptable title
encumbrances will need to be subordinated because of the greater likelihood that
forest land titles may be encumbered by mortgages, financial agreements, and other
liabilities. Particular attention should also be paid to the inclusion of access
easements granted to a permittee by third parties. The Regional Solicitor’s Office
should be consulted where questions concerning the use of a permittee easement
by the U.S. are raised.

If appropriated funds are to be expended by the U.S. on permittee lands, a title
opinion from the Regional Solicitor’s Office is required. An exclusive easement must
be obtained where construction on permittee lands involves a substantial investment
by the U.S. Procedures for title review and clearance are found in BLM Acquisition
Handbook H-2100-1.

2. Review and Approval

It is good practice to provide the applicant with a draft copy of the proposed
reciprocal agreement documents for their review and acknowledgement that the
documents are acceptable prior to routing the lands decision memo for approval by
the AO.

When the applicant has responded that the draft reciprocal right-of-way agreement
documents are acceptable, route the NEPA review document and lands decision
memo for approval by the AO, attaching copies of the final Permit and Agreement.

After the NEPA document and lands decision memo have been approved, transmit
the original Permit and Agreement, including all schedules and exhibits, to the
applicant with a letter requesting that they be signed by an authorized official and
returned to BLM.

When the Permit and Agreement document have been returned to the issuing office,
take the following actions:

o Verify that the Permit and Agreement have been signed by the applicant and
dated and that the person who signed has the authority to do so.

e Verify that the signatures on the Agreement and Permit (if it has been
prepared in recordable form) have been properly notarized.

e |If a signature is missing or the notarization is not properly executed, return the
document to the applicant for corrective action.

e Verify that the applicant has submitted the required qualification
documentation (see Chapter 1., Section D.2.) or that it is already on file.

BLM Oregon State Office Handbook H-2812-1 Rel. 2-165
Supersedes Rel. 2-143 2/17/2009



CHAPTER V — RECIPROCAL RIGHT-OF-WAY AGREEMENTS V-42

e Verify that the applicant has submitted a license agreement format acceptable
to BLM. In practice, BLM often prepares the format and provides it to the
applicant for their approval and submission to BLM. The version attached to
the Form OR 2812-16 is recommended and approved for use.

e When the Agreement has been verified to be acceptable to BLM, enter the
date it was executed by the applicant in the appropriate space on the first
page of the Permit.

e When all the above items have been completed, the Permit can be approved
by the AO (with proper notary if it was prepared in recordable form). Permits
are approved by the appropriate Field Manager. If more than one Resource
Area within a single district is involved, the Permit must be signed by the
District Manager. If more than one District is involved all affected District
Managers sign, unless one District Manager has been delegated special
authority by the State Director to sign on behalf of all districts (see Oregon
handbook supplement H-1203).

The Agreement must be recorded in all counties in which the Schedule 1 and
Schedule 2 lands are located. Although the regulations at 43 CFR §2812.3-3 state
that the applicant shall record the Agreement, BLM normally takes the responsibility
and bears the expense of recording this document to ensure that the rights acquired
by the U.S. are recorded as timely as possible. If the Agreement is not recorded for
some reason and land listed on Schedule 2 is transferred to another owner, it could
cause problems for the U.S. in having to defend the acquired access rights over the
transferred lands. Unrecorded documents properly signed and notarized are still
valid. Not having them recorded may just cause problems in exercising rights over
the lands.

Once the Permit has been fully executed by BLM, a copy should be made and
transmitted to the applicant (now permittee) along with a copy of the recorded
Agreement. The original Permit copy (with original signatures) MUST be retained by
BLM (along with the Agreement) and incorporated into the official BLM case file.
Some districts utilize duplicate original copies of the Permit. In this case both copies
must be signed by the applicant and returned to BLM. Following their approval by
BLM, one original copy should be incorporated into the official BLM case file and the
second original copy transmitted to the permittee along with a copy of the recorded
Agreement.

Some permittees are now requesting that the Permit also be recorded. They may
have the Permit recorded if they so desire; however, they need to be reminded that
even if the Permit is recorded, it still must be assigned for a new landowner to
exercise the rights therein.
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3. Reporting Accomplishments and Updating LR2000

For the Permit, report a unit of accomplishment under the 6310 sub-activity and ER
program element. For the Agreement, report a unit of accomplishment under the
6310 sub-activity and HN program element. Refer to lllustration VI-9. The “HN”
program element is reported in acres.

Update LR2000 to reflect granting of the Permit and acquisition of the Agreement. If
it has not been done previously, enter the reciprocal right-of-way agreement into
LR2000.

For the Permit side, use the serial No. with an “FD” in the suffix field. Use Case Type
281230.

For the Agreement side, enter a separate record using the serial No. with a “PT” in
the suffix field. Use Case Type 210003.

a. Data Entry for the Permit

e Determine and enter the appropriate legal descriptions and acreages for the
lands, and interests in land where rights were granted to the permittee.
These are the lands and interests in land included on Schedule 1.

e Determine if the permittee name/address will be used for both the permittee
and billee. If there is a separate billee, get the correct name and address.

e Determine if there is already a Name ID in LR2000 for both the permittee
name/address (and the new billee name/address if applicable). If not, request
a Name ID for either/both.

e If the permittee is both the holder (permittee) and the billee, enter the Name
ID for the new permittee and enter Code 65 (holder/billee) as the Relationship
Code. If the permittee is only the holder (permittee) and there is a separate
billee, enter Code 29 (holder) as the Relationship Code for the new permittee
name, and Code 61 as the relationship code for the separate billee.

e Enter Action Code 387 (Case established). Use date the application was
received or the case file otherwise established.

e Action 307 (Right-of-Way Granted). Use date the Permit was approved.
e Enter Action Code 404 (Title Recordation). Enter the recording information in
remarks. Use the date the Permit was recorded (if it was). Repeat the entry

for each County involved.

e Enter Action Code 501 (Reference No.). Enter the District Permit number in
the remarks column (e.g., R-1000).
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b. Data Entry for the Agreement

e Determine and enter the appropriate legal descriptions and acreages for the
lands, and interests in land where rights were acquired by the U.S. These are
the lands and interests in land included on Schedule 2.

e Determine if there is already a Name ID in LR2000 for the permittee
name/address.

e If not, request a Name ID.

e Enter the Name ID for the new permittee and enter Code 33 (Grantor) as the
Relationship Code.

e Enter the Name ID for the BLM district involved and enter Code 22 (Acquiring
Agency) as the Relationship Code.

e Enter Action Code 387 (Case established). Use date the Permit application
was received or the case file otherwise established.

e Enter Action 887 (Agreement signed). Use date the Agreement was
executed by the permittee.

e Enter Action Code 404 (Title Recordation). Enter the recording information in
remarks. Use the date the Agreement was recorded. Repeat the entry for
each County involved.

e Enter Action Code 501 (Reference No.). Enter the District Permit number in
the remarks column (e.g., R-1000).
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lllustration V-1
Comparison Chart — Agreement Vs. Permit
Page 1 of 1

V-47

Reciprocal Right-of-Way Agreement
Comparison between Agreement and Permit

0O&C Logging Road Right-of-Way Permit
Permit Documents including special provisions
and EEO provisions. (A component of Form

OR 2812-16)

Right-of-Way and Road Use Agreement
Agreement Documents including special
provisions. (A component of Form OR 2812-16)

Exhibit A - identifies specific terms, conditions and
stipulations pertaining to Permittee's rights. (A
component of Form OR 2812-16)

Exhibit B - identifies specific terms, conditions and
stipulations pertaining to United States’ and/or
Permittee’s rights. (A component of Form

OR 2812-16)

Exhibit C — Map of reciprocal right-of-way agreement
area.

Exhibit C — Map of reciprocal right-of-way agreement
area.

Exhibits D, E and F — Optional - not common, and
not included in all RWA'’s; provisions that are tied to
both the Exhibit A and B. For example: load
diagrams, maximum road and spur road
specifications, etc.

Exhibits D, E and F — Optional - not common, and
not included in all RWA's; provisions that are tied to
both the Exhibit A and B. For example: load
diagrams, maximum road and spur road
specifications, etc.

*Schedule 1 - listing of United States lands,
roads or rights-of-way over which the permittee
has been granted rights. (As described on

Form OR 2812-15)

Schedule 1 - listing of United States lands, roads or
rights-of-way over which the permittee has been
granted rights. (As described on Form OR 2812-15)

Schedule 2 - listing of Permittee lands, roads or
rights-of-way over which the United States has been
granted rights. (As described on Form OR 2812-15)

*Schedule 2 - listing of Permittee lands, roads or
rights-of-way over which the United States has
been granted rights. (As described on Form

OR 2812-15)

Schedule 3 — Optional — an additional listing of lands
for specified purposes. (As described on Form
OR 2812-15)

Schedule 3 — Optional - an additional listing of lands
for specified purposes. (As described on Form
OR 2812-15)

Exclusive Easement Form — Standard form — format
the Permittee grants to the United States when
constructing roads with appropriated funds. (A
component of Form OR 2812-16)

License Agreement — A standard agreed upon format
detailing the terms and conditions of the United
States’ timber sale purchasers use of Permittee
roads and lands. (A component of Form

OR 2812-16)

*While Schedules 1 & 2 are listed on both sides of the comparison chart because certain exhibits reference
both schedules, it is extremely important to remember in which Schedule each party’s rights lie as follows:
SCHEDULE 1 - PERMITTEE RIGHTS OVER U.S. LANDS

SCHEDULE 2 — U.S. RIGHTS OVER PERMITTEE LANDS.

BLM Oregon State Office Handbook H-2812-1
Supersedes Rel. 2-143

Rel. 2-165
02/17/2009
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After recording, return to: RECCRDING LABEL HERE
(Leave at least 4” at top right corner)

UNITED STATES
DEPARTMENT OF THE INTERIOR
BUREAU OF LAND MANAGEMENT

O. AND C. LOGGING ROAD RIGHT-OF-WAY PERMIT
(Form OR 2812-16 — November 2008)
43 CFR Subpart 2812
Title V, P.L. 94-579; 90 Stat 2743.

Name of Permittee: Permit No.
Address:

Serial No.

In accordance with and subject to the provisions of the above-noted regulations which
are incorporated herein and made a part hereof and in consideration of a grant of the
right to use roads and rights-of-way across the lands described in Schedule 2, attached
hereto and made a part hereof, said grant to the United States having been made by
the Permittee by Right-of-Way and Road Use Agreement No. (serial No.

), dated , the United States hereby grants to Permittee the
right to use lands, roads and rights-of-way across the lands described in Schedule 1,
attached hereto and made a part hereof, for the respective periods of time indicated on
Schedule 1. The use of such lands, roads and rights-of-way by the Permittee shall be
for the purpose of management and removal of timber, forest and mineral products from
lands which are owned or controlled by Permittee as of the time of exercise by
Permittee of the rights herein granted by the Government. Except as expressly
provided in Exhibit A, attached hereto and made a part hereof, rights-of-way and recad
use fees shall be determined and paid in accordance with the above-identified
regulations.

All rights of Permittee with respect to the use of roads and rights-cf-way across the
lands described in Schedule 1 shall hereafter be determined in accordance with this

Form OR 2812-16 (February 2009)
Page 1 of 44
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permit. All outstanding rights heretofore granted to the Permittee to use such roads and
rights-of-way are hereby terminated.

The routes and construction specifications for roads to be constructed by the Permittee
over the lands described in Schedule 1 shall be prepared in accordance with 43 CFR
2812.1-2(c) and filed with the Authorized Officer. No constructicn shall be commenced
until such routes and specificaticns have been approved by the Authorized Officer.
Upon receipt of such approval, unless the Authorized Officer shall otherwise direct, the
Permittee shall forthwith, to the extent that conditions of weather permit, initiate
construction of such roads in accordance with the approved route and construction
specifications and diligently prosecute such construction to completion.

This permit is accepted subject to the regulations described herein, together with the
conditions specified herein and in Exhibit A.

Any permanent easement which Permittee may grant pursuant to
43 CFR §2812.6-2(a)(11) shall be granted on the attached Exclusive Road Easement
form.

This Permit is a nonexclusive license as described in 43 CFR §2812.2-1. If the
Permittee disposes of any lands owned or controlled by him that are served by this
Permit and the new landowner wishes to exercise any rights hereunder, the new
landowner must apply for an assighment.

ACCEPTANCE OF PERMITTEE: APPROVAL:
UNITED STATES OF AMERICA
DEPARTMENT OF THE INTERIOR
Printed Name BUREAU OF LAND MANAGEMENT

Signature Signature (Field Manager) or (DM)
Title:

Name of Field Office (or Resource Area)

Form OR 2812-16 (February 2009)
Page 2 of 44
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Signature Blocks If Partnership
ACCEPTANCE OF PERMITTEE: APPROVAL:
[Typed Name of Partnership] UNITED STATES OF AMERICA

DEPARTMENT OF THE INTERIOR
BUREAU OF LAND MANAGEMENT

Name & Title of Managing Partner

Signature Signature (Field Manager) or (DM)
Title:

Name of Field Office (or Resource Area)
Note: If one partner alone signs they must provide written evidence signed by ALL
partners that they have authority to sign on behalf of the partnership. Otherwise,

ALL, partners must sign so there needs to be enough signature blocks for each
partner.

ACCEPTED BY PERMITTEE: APPROVAL:
[Typed Name of Corporation] UNITED STATES OF AMERICA
DEPARTMENT OF THE INTERIOR
By: BUREAU OF LAND MANAGEMENT
Title:
Signature (Field Manager) or (DM)
Title:
Attest:
Title: Name of Field Office (or Resource Area)
Form OR 2812-16 (February 2009)
Page 3 of 44
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Acknowledgement If Individual
(Use multiple if more than one individual signor)

STATE OF OREGON

Nt N N

ss:
COUNTY OF [ENTER COUNTY WHERE PERMITTEE WILL SIGN]
On the day of , 20, personally came before me, a notary public
in and for said County and State, the within-named , to me

personally known to be the identical person(s) described in and who executed the within
and foregoing instrument and acknowledged to me that the Permittee executed
the same as their free and voluntary act and deed, and for the uses and
purposes therein mentioned.

Notary Public in and for the
[SEAL] State of:
Residing at:
My commission expires:

Form OR 2812-16 (February 2009)
(Continue on Page 5 of 44)

BLM Oregon State Office Handbook H-2812-1 Rel. 2-165
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Acknowledgement If Partnership

(Use multiple if more than partner must sign)
STATE OF )

) ss:
COUNTY OF ) [ENTER COUNTY WHERE PERMITTEE WILL SIGN]
On the day of , 20 , personally came before me, the within-
hamed , partner({s), to me personally known to be the

identical person(s) (or whose identity was proven to me on the basis of satisfactory
evidence) and who executed the within and foregeing instrument on behalf of

, , @ partnership, and
acknowledged to me that he/she/they is/are authorized to execute said instrument, and
he/she/they executed the foregoing instrument as the free and voluntary act and deed
for the parthership firm.

Notary Public in and for the
[SEAL] State of:
Residing at:
My commission expires:

Form OR 2812-16 (February 2009)
Page 5 of 44
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Acknowledgement If Corporation
STATE OF OREGON )
) ss:
COUNTY OF ) [ENTER COUNTY WHERE PERMITTEE
WILL SIGN]

On the day of , 20__, personally appeared before me

and , both personally

known to me (or whose identity is proven to me on the basis of satisfactory
evidence) and who by me duly sworn (or affirmed), did say that he/she/they is/are
the

[title] and and [title], respectively, of
[corporation name] and that said document was
signed by him/her/them in behalf of said corporation by authority of its bylaws (or
of a Resolution of its Board of Directors), and acknowledged to me that said
corporation executed the same.

Notary Public in and for the
[SEAL] State of:
Residing at:
My commission expires:

Form OR 2812-16 (February 2009)
{(Continue on Page 7 of 44)

BLM Oregon State Office Handbook H-2812-1 Rel. 2-165
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Agency (BLM) Acknowledgement

STATE OF OREGON )
) ss:
COUNTY OF ) [ENTER COUNTY WHERE BLM AO WILL
SIGN]

On this day of , 20 , before me personally appeared [Name]

, being duly sworn, did say that they are the [Field Manager]
[District Managef __ [Field Office; District Office] of the Bureau

of Land Management, and they executed the Toregoing instrument by authority of and in behalf
of the United States of America; and they acknowledged said instrument to be the act and deed
of the United States of America.

Notary Public in and for the
[SEAL] State of:
Residing at:
My commission expires:

Form OR 2812-16 (February 2009)
(Continue on Page 7 of 44)
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SPECIAL PROVISIONS

EQUAL OPPORTUNITY CLAUSE. During the performance of this contract, the Permittee
agrees as follows:

(1) The Permittee will not discriminate against any employee or applicant for employment
because of race, color, religion, sex, or national origin. The Permittee will take affirmative
action to ensure that applicants are employed, and that employees are treated during
employment without regard to their race, color, religion, sex, or national origin. Such action
shall include, but not be limited to the following: employment, upgrading, demotion or
transfer; recruitment or recruitment advertising; layoff or termination; rates of pay or other
forms of compensation; and selection for training, including apprenticeship. The Permittee
agrees to post in conspicuous places, available to employees and applicants for
employment, notices to be provided by the contracting cfficer setting the provisions of this
nondiscrimination clause.

(2) The Permittee will, in all solicitations or advertisements for employees placed by or on
behalf of the Permittee, state that all qualified applicants will receive consideration for
employment without regard to race, color, religion, sex, or national origin.

(3) The Permittee will send to each labor union or representative of workers with which he
has a collective bargaining agreement or other contract or understanding, a notice, to be
provided by the agency contracting officer, advising the labor union or workers'
representative of the Permittee’'s commitments under Section 202 of Executive Order No.
11246 of September 24, 1965, as amended, and shall post copies of the notice in
conspicuous places available to employees and applicants for employment.

(4) The Permittee will comply with all provisions of Executive Order No. 11248 of
September 24, 1965, as amended, and of the rules, regulations and relevant orders of the
Secretfary of Labor.

(5) The Permittee will furnish all information and reports required by Executive Order

No. 11246 of September 24, 1965, as amended, and by the rules, regulations, and orders
of the Secretary of Labor, or pursuant thereto, and will permit access to his books, records,
and accounts by the contracting agency and the Secretary of Labor for purposes of
investigation to ascertain compliance with such rules, regulations, and orders.

(6) Inthe event of the Permittee's nencompliance with the nondiscrimination clauses of this
contract or with any of such rules, regulations, or orders, this contract may be cancelled,
terminated or suspended in whole or in part and the FPermittee may be declared ineligible
for further Government contracts in accordance with procedures authorized in Executive
Order No. 11246 of September 24, 1965, as amended, and such other sanctions may be
imposed and remedies invoked as provided in Executive Order No. 11248 of

Form OR 2812-16 (February 2009)
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September 24, 1965, as amended, or by rule, regulation, or order of the Secretary of Labor,
or as otherwise provided by law.

(7) The Permittee will include the provisions of paragraphs (1) through (7) in every
subcontract or purchase order unless exempted by rules, regulations, or orders of the
Secretary of Labor issued pursuant to Section 204 of Executive Order No. 11246 of
September 24, 1965, as amended, so that such provisions will be binding upon each
subcontractor or vendor. The Permittee will take such action with respect to any
subcontract or purchase order as the contracting agency may direct as a means of
enforcing such provisions including sanctions for noncompliance: PROVIDED,
HOWEVER, that in the event the Permittee becomes involved in, or is threatened with
litigation with a subcontractor or vendor as a result of such direction by the contracting
agency, the Permittee may request the United States to enter into such litigations to protect
the interests of the United States.

Form OR 2812-16 (February 2009)
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UNITED STATES
DEPARTMENT OF THE INTERICR

BUREAU OF LAND MANAGEMENT

RIGHT-OF-WAY LAND DESCRIPTION

[x]
[]

Schedule 1 — United States Lands*

Schedule 2 — Permittee’s Lands

This schedule to be attached to
Reciprocal Right-of-Way No. __-

Permittee Name:

Meridian: Willamette

County:

TOWNSHIP

RANGE

SECTION

SUBDIVISION

PERIOD OF
TIME

*Note: The exact same Schedule 1 is attached to the Agreement.

Form OR 2812-16

Page 10 of 44

BLM Oregon State Office Handbook H-2812-1
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UNITED STATES [ 1 Schedule 1 — United States Lands
DEPARTMENT OF THE INTERIOR

[x] Schedule 2 — Permittee’s Lands™
BUREAU OF LAND MANAGEMENT
RIGHT-OF-WAY LAND DESCRIPTION This schedule to be attached to

Reciprocal Right-of-Way No. __-

Permittee Name:

Meridian: Willamette County:

TOWNSHIP | RANGE | SECTION | SUBDIVISION PERIOD OF
TIME

Form OR 2812-15
**Note: The exact same Schedule 2 is attached to the Agreement.

Form OR 2812-16 (February 2009)
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PERMIT NO.
OR: FD

EXHIBIT A

1. Amortization Formula for Permittee Buy-In to Replacement Cost of U.S. Road. In
the event that the Permittee should use roads owned or controlled by the United States
which are constructed on lands described in Schedules 1 or 2, (and shown on Exhibit C,
attached hereto and made a part hereof), the Permittee shall pay a road use fee
computed as follows:

F= R +| in which

T
F = Road use fee per M bd. ft.

R = Replacement cost (replacement cost of the road including
extraordinary costs peculiar to the construction
or acquisition of the road or right-of-way but
excluding any capital investment made in the
road by the Permittee.)

T=  Tributary timber (the volume of timber which has been moved
over the road and the volume of tributary
timber currently merchantable which probably
will be moved over the road)

= 03 X (interest allowance)

R
T

The Permittee shall have free use except for pro rata maintenance expense, of any
such road after the Permittee's percentage share of the replacement cost of the road
has been paid. Such percentage share shall be the same as the Permittee's
percentage share of the total volume of tributary timber. Replacement cost of a road
shall be computed as of the date when the road is first used by the Permittee for the
removal of forest products from Permittee's lands. If the parties hereto cannot agree on
the replacement cost within thirty (30) days after written notice from either party,
computation thereof shall be made by the United States Bureau of Land Management
and its decision shall be final, provided that the right of the Permittee to appeal pursuant
to the provisions of 43 CFR Part 4 shall not be affected.

Form OR 2812-16 (February 2009)
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2. Amortization Formula for Permittee Buy-In to Cost of Improvement Placed by U.S.
on U.3.-Controlled Roads. If the United States, or its licensees, makes any future
capital expenditure on any road described in paragraph No. 1 above and the Permittee
uses such road after the capital expenditure is made, the United States shall be entitled
to charge an additional road use fee to be computed as follows:

F= E +| inwhich

T
F= Road use fee per M bd. ft.

E= Amount of any future capital expenditure made by the United States or
its licensees.

T= Total volume of merchantable timber at time of capital expenditure(s)
which probably will be moved over the road after the capital expenditure
is made.

| = 03 X E (interest allowance)
T

The Permittee shall have free use, except for pro rata maintenance expenses, after the
Permittee's percentage share of the capital expenditure has been paid. Such
percentage share shall be the same as the Permittee's percentage share of the total
volume of merchantable timber which probably will be moved over the road after the
capital expenditure is made.

3. Amortization Formula for U.S. Buy-in to Cost of Improvement Placed by Permittee
on U.S.. Controlled Road. If the Permitiee, with the approval of the United States,
makes any future capital expenditure upon a road described in paragraph No. 1 above,
and the United States or its licensees uses such road after the capital expenditure is
made, the Permittee may charge a road use fee to be computed as follows:

Form OR 2812-16 (February 2009)
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F= E +1 inwhich
T
F= Road use fee per M bd. ft.
E= Amount of any future capital expenditure made by the Permittee.
T= Total volume of merchantable timber at time of capital expenditure(s)

which probably will be moved over the road after the capital
expenditure is made.

| = 03 X E (interest allowance)
T

The United States or its licensees shall have free use, except for pro rata maintenance
expenses, after the United States' percentage share of the capital expenditure has been
paid. Such percentage share shall be the same as the United States' percentage share
of the total volume of merchantable timber which probably will be moved over the road
after the capital expenditure is made.

4. Determination of Tributary Timber. In computing the formula set forth in
paragraph(s) above, the tributary timber shall be determined by multiplying
the average stand volume per acre by the total acreage of timber tributary to any
particular road or road segment. The average volume per acre to be used in this
computation shall be the average volume per acre as shown on the current Bureau of
Land Management Forest Management Inventory of the area. The tributary timber shall
be determined after consultation between the parties hereto and after consideration of
all available data furnished by either party. The data which either party desires to have
considered shall be furnished the other party within thirty (30) days after written request
therefore. If the parties cannot agree upon the tributary timber within thirty (30) days
after the data is furnished, the determination thereof shall be made by the United States
Bureau of Land Management, provided that the right of the Permittee to appeal
pursuant to the provisions of 43 CFR Part 4 shall not be affected.

5. Permittee Report of Mineral Haul to U.S.. VWhenever the Permittee moves any
mineral materials over a road owned or controlled by the United States, the Permittee
shall furnish a certified statement to the United States showing the road that was used,
and the number of cubic yards or tons cf mineral material that was moved over such
road. Road maintenance rock guantities associated with mineral material haul used for
patch rock, pothole repair, culvert replacement, and bridge renovation and replacement

will be exempt from this reporting requirement. Unless otherwise agreed upon, such
centified statement shall be made biannually for the periods of June 30th and December

Form OR 2812-16 (February 2008)
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31st of each calendar year and shall be submitted within 30 days after the end of the
reporting period.

6. Bonding and Insurance Requirements for Permittee Use. When the Permittee
exercises any rights granted by this permit, the United States may require the Permitiee
to furnish a performance bond in an amount of [not to exceed
$10,000], in favor of the United States conditioned upon faithful performance of the
terms and conditions of this permit. The United States may also require the Permitiee
to maintain the following types of insurance under this permit, in amounts not to exceed
the following whenever it exercises any of the rights granted by this permit:

{a) Commercial General Liability covering all operations, including vehicles of the
Permittee: (Bodily Injury: $1,000,000 - for injury to any one person; $1,000,000 - for
any one occurrence);

{(b) Property Damage in the amount of $1,000,000 for any one occurrence, and

{c) Loggers Broad Form B - $1,000,000 - for any one occurrence.

The Permittee shall deliver to the United States a certificate from the insurer stating that
such insurance is in force and that the insurer will give the United States thirty (30) days'
notice prior to any intended or proposed cancellation or medification of such policies.

7. Permittee Report of Road Use to U.S.. Whenever the Permittee moves any timber
or cther forest products over a road described in paragraph ___ above, the Permittee
shall furnish a certified statement to the United States showing the land from which the
timber was removed, the road that was used, and the number of M bd. ft. that was
moved over such road. Such certified statement shall be furnished quarterly on the
current approved “Report of Road Use” form. The Permittee shall submit a Report of
Road Use indicating no hauling has occurred on a quarterly basis also. If the Permittee
determines it will not haul for extended periods of time, they may notify the Authorized
Office of the estimated period of inactivity and request that this reporting requirement be
waived for such period. At the request of the Authorized Officer, the Permittee may be
required to furnish copies of certified scale reports to validate haul.

8. Allocation of Costs (Deductions in Replacement and Improvement Costs for
Recreational Use) In the event the Congress of the United States should appropriate
meney for the purpose of constructing, improving, or maintaining roads owned or
controlled by the United States for the benefit of recreationists or other classes of road
users (e.g., haulers of sand, gravel and mineral or petroleum products), then, in either of
these events, in computing the road use fees and maintenance expenses to be paid by
the Permittee, the replacement cost, the cost of future capital expenditures and the
maintenance expense on roads covered by this permit shall exclude those amounts

allocated, appropriated and expended for the benefit of recreationists and other classes
of road users. In the determination of replacement costs ar future capital expenditures
in this permit where such rcad is subject to recreational and other authorized uses
(other than hauling of forest products) an allowance representing a reasonable
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(other than hauling of forest products) an allowance representing a reasonable
allocation of such uses shall be deducted from the replacement costs by the Authorized
Officer pursuant to the provisions of 43 CFR §2812.52(b).

9. Request for Terms and Conditions of Use . Prior to using any road owned or
controlled by the United States, the Permittee shall submit a request for terms
and conditions of use in order for the United States to establish the road rules for such
use. The request shall include, as a minimum: 1) the road Nos. and segments to be
used, 2) the estimated period hauling will commence, 3) the estimated duration of the
haul.

10. Compliance with Environmental Laws

The Permittee agrees in all operations under this permit, during the life of this permit, to
comply with:

A. All provisions of the State and Federal Water Quality Standards as they may
apply to any waterway, stream, lake or reservoir, on or near the permit area, together
with all applicable State and Federal laws and regulations. The Permittee shall also
undertake every reasonable measure to minimize damage to waterways, streams, lakes
or reservoirs on or near the permit area in connection with any operations under this
permit.

B. All applicable state and federal laws and regulations concerning the use of
poisonous substances including insecticides, herbicides, fungicides, rodenticides and
other similar substances. Prior to the use of such substances on or near the right-of-
way, the Permittee shall obtain from the Authorized Officer approval of a written plan for
such use. The plan shall state the type and quantity of material to be used, the pest to
be controlled, the method of application and such other information as the Authorized
Officer may require. All use of such substances on or near the right-of-way shall be in
accordance with the approved plan. If the use of a poison is prohibited by the Secretary
of the Interior, it shall not be used. If use of a poisonous substance is limited by the
Secretary of the Interior, it shall be used only in accordance with that limitation.

C. If in connection with the Permittee's operations under this permit, across the
lands of the United States, the Permittee encounters or becomes aware of any objects
or sites of cultural value, such as historical or pre-historical ruins, graves, grave markers,
fossils or artifacts, the Permittee shall immediately suspend all operations in the vicinity
of the cultural value and notify the Authorized Officer of the findings. The Permittee's
operations may resume at the discovery site upon receipt of written instructions and
authorization by the Authorized Officer.

D. Al other applicable state and federal environmental laws, regulations and standards.

Form OR 2812-16 (February 2009)
(Page 16 of 44)

BLM Oregon State Office Handbook H-2812-1 Rel. 2-165
Supersedes Rel. 2-143 02/17/2009



CHAPTER V — RECIPROCAL RIGHT-OF-WAY AGREEMENTS V-64

lllustration V-2
Form OR 2812-16 — Reciprocal Right-of-Way Agreement
Page 17 of 44

standards.

The Permittee shall immediately discontinue all construction or other operations under
this permit upon receipt of written notice from the Authorized Officer that such
operations or any part thereof are in violation on this provision.

11. Rebuttable Presumption of Abandonment. Failure of the Permittee to use any
right-of-way for the purpose for which it was granted for any continuous five-year period
shall constitute a rebuttable presumption of abandonment of that right-of-way.

12. Reservation for Compatible Uses. There is hereby reserved to the Secretary of the
Interior or the Secretary's lawful delegate the right to grant additional rights-of-way for
compatible uses on, over, under or adjacent to the land involved in this grant.

13. Construction Location Approved. The United States hereby approves the

construction of Road No.
by the Permittee along the approximate route shown on Exhibit ,attached hereto and made a part hereof.
Form OR 2812-16 (February 2009)
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UNITED STATES
DEPARTMENT OF THE INTERIOR

BUREAU OF LAND MANAGEMENT

RIGHT-OF-WAY LAND DESCRIPTION

[x]
[

Schedule 1 — United States Lands*

Schedule 2 — Permittee’s Lands

This schedule to be attached to
Reciprocal Right-of-Way No. __ -

Permittee Name:

Meridian: Willamette

County:

TOWNSHIP

RANGE

SECTION

SUBDIVISION

PERIOD OF
TIME

*Note: The exact same Schedule 1 is attached to the Permit.
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UNITED STATES
DEPARTMENT OF THE INTERIOR

BUREAU OF LAND MANAGEMENT

RIGHT-OF-WAY LAND DESCRIPTION

[]
[x]

Schedule 1 — United States Lands

Schedule 2 — Permittee's Lands**

This schedule to be attached to
Reciprocal Right-of-Way No. __ -

Permittee Name:

Meridian: Willamette

County:

TOWNSHIP

RANGE

SECTION

SUBDIVISION

PERIOD OF
TIME

**Note: The exact same Schedule 2 is attached to the Permit.

Form OR 2812-16
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RE- -
OR
UNITED STATES
DEPARTMENT OF THE INTERIOR
BUREAU OF LAND MANAGEMENT

EXCLUSIVE ROAD EASEMENT
For and in consideration of the sum of $ ,
(name)
hereinafter called Grantor, whether one or more, does hereby grant to the UNITED
STATES OF AMERICA, and its assigns, a perpetual exclusive easement to locate,

construct, use, control, maintain, improve, relocate, and repair a road over and across
the following-described real property situated in the County of , State of

Oregon, to wit:

The parcel of land to which the above description applies contains acres,
more or less.

A plat showing the easement described above is attached hereto and made a part
hereof.

The easement herein granted is for the full use of the above described property as a
road by the UNITED STATES OF AMERICA, it's licensees and permittees, including the
right of access for the people of the UNITED STATES OF AMERICA generally to lands
owned, administered, or controlled by the UNITED STATES OF AMERICA for all lawful
and proper purposes subject to reasonable rules and regulations of the Secretary of the
Interior. Grantor reserves the right of ingress and egress over and across the road for
all lawful purposes; PROVIDED, that such use shall not interfere with the easement
granted herein:

PROVIDED, FURTHER, that the use of the road by Grantor for any commercial use or
any ancillary use thereto shall be subject to Title V of the Federal Land Policy and
Management Act of 1976 (90 Stat. 2743-2794) and regulations issued hereunder.

The grant of easement herein made is subject to the effect of reservations and leases, if
any of oil, gas, and minerals in and under said land.

The acquiring federal agency is the Bureau of Land Management, U.S. Department of
the Interior.
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TO HAVE AND TO HOLD said easement unto the UNITED STATES OF AMERICA and
its assigns forever.

Grantor covenants and warrants that the Grantor is lawfully seized and possessed of
the land aforesaid and has the full right power and authority to execute this
conveyance, and that said land is free and clear of liens, claims or encumbrances,
except as shown above, and that the Grantor will defend the title to the easement
conveyed herein and quiet enjoyment thereof against the lawful claims and demands of
all persons.

Accepted subject to approval of title
by the Department of Justice. Dated this ____ day of .20

Authorized Officer Grantor

Note: This form is an attachment to the Permit
Use the fellowing Acknowledgement Blocks for Grantor as appropriate.
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CORPORATE ACKNOWLEDGEMENT

STATE OF OREGON )
) ss:
COUNTY OF )

On this day of , 20 , before me personally appeared

, whose identify is personally known to me (or
proved to me on the basis of satisfactory evidence), and who by me being duly sworn (or
affirmed), did say that he/she/they is/are the of

[name of corporation] and that said document was signed by him/herthem on behalf of
said corporation by authority of its bylaws (or of a Resolution of its Board of Directors),
and he/she/they acknowledged to me that said corporation executed the same.

Notary Public in and for the
[SEAL] State of:
Residing at:
My commission expires:

INDIVIDUAL ACKNOWLEDGEMENT

STATE OF OREGON )
) ss:
COUNTY OF )
On the day of , 20 , personally came before me, a notary public
in and for said County and State, the within-named , to me

personally known to be the identical person(s) described in and who executed the
within and foregoing instrument and acknowledged to me that the Permittee executed
the same as their free and voluntary act and deed, and for the uses and purposes
therein mentioned.

Notary Public in and for the
[SEAL] State of:
Residing at:
My commission expires:

Form OR 2812-16 (February 2009)
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PARTNERSHIP ACKNOWLEDGEMENT

STATE OF )
) ss:
COUNTY OF )
On the day of , 20 , personally came before me, the within-
named , partner(s), to me personally known to be the

identical person(s) (or whose identify was proven to me on the basis of satisfactory
evidence) who executed the within and foregoing instrument on behalf of

, @ partnership, and acknowledged to me that (he)(she)
(they) is/are authorized to execute said instrument, and he/she/they executed the
foregoing instrument as the free and voluntary act and deed for the partnership firm.

Notary Public in and for the
[SEAL] State of:
Residing at:
My commission expires:

Form OR 2812-16 (February 2009)
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After Recording, return to: RECORDING LABEL HERE
{Leave at least 4” at top right corner)

UNITED STATES
DEPARTMENT OF THE INTERIOR
BUREAU OF LAND MANAGEMENT

RIGHT-OF-WAY AND ROAD USE AGREEMENT
43 CFR Subpart 2812

Date of Right-of-Way Application:
Right-of-Way (Permit) No.
Serial No.

Name of Permittee:

1. Forand in consideration of the granting of the right-of-way applied for on the above-
mentioned date, the Permittee hereby grants:

a. To the United States, pursuant to 43 CFR §2812.3-1(a), rights-of-way across the
following-described lands for use by the United States, its licensees and permittees, for
the following specified periods of time:

All that certain real property on Schedule 2 Perpetual
which is attached hereto and made a part hereof by
reference as though fully set out herein.

b. To the United States and its licensees, pursuant to 43 CFR §2812.3-1(b), the
rights to use the roads and rights-of-way owned or controlled by the Permittee across
the hereinafter described lands for the management and removal of timber and other
and mineral forest products from lands of the United States:

All that certain real property on Schedule 2 Perpetual
which is attached hereto and made a part hereof
by reference as though fully set out herein.

Form OR 2812-16 (February 2009)
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2. Permittee covenants and warrants to be lawfully seized and possessed of the land
described in section 1(a) and has the full right, power, and authority to grant the rights in
section 1(b), and that Permittee will defend the title to all of the rights conveyed herein
and the quiet enjoyment thereof against any claims and demands of all persons
whomsoever.

3. Ifthe United States, or its licensees, constructs a road across the lands described in
section 1(a), the United States shall be entitled to establish road rules for such road. It
shall also he entitled to issue licenses and permits for the use of such road and to
charge a road use fee in accordance with 43 CFR §2812.5-2(b). The Permittee may not
issue licenses or permits for the use of such road and may not use the road for the
transportation of forest products except upon payment of the road use fee established
pursuant to 43 CFR §2812 .5-2(b).

4. This agreement is subject to and made in accordance with the applicable regulations
of the Department of the Interior (43 CFR Subpart 2812), including but not limited to the
provisions thereof relating to the compensation to be paid by the United States and its
licensees for the use of the roads, rights-of-way, and lands described under section
1(b) hereof. In any respect in which this agreement may conflict with such regulations,
such regulations shall prevail, except that the terms and conditions specified on Exhibit
B, attached hereto and made a part hereof, have been agreed upon pursuant to the
authority granted the Authorized Officer under

43 CFR §2812.37(a).

PERMITTEE APPROVAL: ACCEPTED BY THE
UNITED STATES OF AMERICA
DEPARTMENT OF THE INTERIOR

Printed Permittee Name BUREAU OF LAND MANAGEMENT
Signature Signature (Field Manager) or (DM)
Title:

Resource Area

Form OR 2812-16 (February 2009)
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PERMITTEE APPROVAL: ACCEPTED BY THE

[Typed Name of Partnership] UNITED STATES OF AMERICA
DEPARTMENT OF THE INTERIOR
BUREAU OF LAND MANAGEMENT

Name & Title of Managing Partner

Signature (Field Manager) or (DM)
Sighature Title:

Resource Area
Note: If one partner alone signhs they must provide written evidence signed by ALL
partners that they have authority to sign on behalf of the partnership. Ctherwise,

ALL, partners must sign so there needs to be encugh signature blocks for each and
every partner.

PERMITTEE APPROVAL: ACCEPTED BY THE
[Typed Name of Corporation] UNITED STATES OF AMERICA
DEPARTMENT OF THE INTERIOR
By: BUREAU OF LAND MANAGEMENT
Title:
Signature (Field Manager) or (DM)
Title:
Attest
Resource Area)
Title:
Form OR 2812-16 (February 2009)
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Acknowledgement If Individual
(Use multiple if more than one individual signor)

STATE OF OREGON )

) ss:
COUNTY OF ) [ENTER COUNTY WHERE PERMITTEE WILL SIGN]
On the day of , 20, personally came before me, a notary public
in and for said County and State, the within-named , to me

personally known to be the identical person(s) described in and who executed the
within and foregoing instrument and acknowledged to me that the Permittee executed
the same as their free and voluntary act and deed, and for the uses and purposes
therein mentioned.

Notary Public in and for the
[SEAL] State of:
Residing at:
My commission expires:

Form OR 2812-16 (February 2009)
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Acknowledgement If Partnership
{(Use multiple if more than partner must sign)

STATE OF )
) ss:
COUNTY OF ) [ENTER COUNTY WHERE PERMITTEE WILL SIGN]
On the day of , 20 , personally came before me, the within-
named , partner(s), to me personally known to be the

identical person(s) (or whose identity was proven to me on the basis of satisfactory
evidence) who executed the within and foregoing instrument on behalf of

, @ partnership, and acknowledged to me that (he)(she) (they) is/are authorized to
execute said instrument, and he/shefthey executed the foregoing instrument as the free
and voluntary act and deed for the partnership firm.

Notary Public in and for the
[SEAL] State of:
Residing at:
My commission expires:

Form OR 2812-16 (February 2009)
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STATE OF OREGON )
) ss:
COUNTY OF ) [ENTER COUNTY WHERE PERMITTEE
WILL SIGN]
Onthe ___ dayof , 20__, personally appeared before me
and , both personally

known to me (or whose identity is proven to me on the basis of satisfactory
evidence) and who by me duly sworn (or affirmed), did say that he/she/they is/are
the [title] and [title] i
respectively, of [corporation name] and
that said document was signed by him/her/them on behalf of said corporation by
authority of its bylaws (or of a Resolution of its Board of Directors), and he/she/
they acknowledged to me that said corporation executed the same.

Notary Public in and for the
[SEAL] State of:

Residing at:

My commission expires:

Form OR 2812-16 (February 2009)
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STATE OF OREGON )
SS!
COUNTY OF ) [ENTER COUNTY WHERE BLM AO WILL
SIGN]
On this day of .20 _ before me personally appeared [Name]
, being duly sworn, did say that they are the [Field
Manager] [District Manager] of the

[Field Office] [District Office] of the
Bureau of Land Management, and that they executed the foregoing instrument by
authority of and in behalf of the United States of America; and they acknowledged said
instrument to be the act and deed of the United States of America.

Notary Public in and for the
[SEAL] State of:
Residing at:
My commission expires:

Form OR 2812-16 (February 2009)
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Agreement No.
Serial No. PT

EXHIBIT B

PARAGRAPHS WOULD BE NUMBERED SEQUENTIALLY IN THE FINAL
AGREEMENT. NUMBERS ARE ATTACHED HERE FOR REFERENCE IN CHAPTER
PARAGRAPHS.

1. Amortization Formula for U.S. Buy-In to Replacement Cost of Permittee Road. In
the event the United States or its licensees should use any road owned or controlled by
the Permittee which are constructed on lands described in Schedules 1 or 2, (and
shown on Exhibit C, attached hereto and made a part hereof), the United States or its
licensees shall pay a road use fee, to be computed as follows:

F = + | in which

R
=

F = Road use fee per M bd. ft.

R = Replacement (replacement cost of the road including extraordinary
cost costs peculiar to the construction or acquisition of the
road or right-of-way but excluding any capital investment
made in the road by the United States or its licensees.)

T=  Tributary (the volume of timber which has been moved over the
timber road and the volume of tributary timber currently
merchantable which probably will be moved over the
road)
| = 03 X R (interest allowance)
T

The United States and its licensees shall have free use, except for pro rata
maintenance expense, of any such road after the United States' percentage share of the
replacement cost of the road has been paid by either the United States or its licensees.
The United States' percentage share of the replacement cost of a road shall be the
same as the United States' percentage share of the tctal volume of tributary timber.
Replacement cost of any such road shall be computed as of the date when the road is
first used by the United States or its licensees for the removal of forest products from
land of the United States. If the parties hereto cannot agree on the amount of the
replacement cost within thity (30) days after written notice from either party,
computation thereof shall be made by the United States Bureau of Land Management
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and its decision shall be final, provided that the right of Permittee to appeal pursuant to
the provisions of 43 CFR Part 4 shall not be affected.

2. Amortization Formula for U.S. Buy-In to Cost of Improvement Placed by Permittee
on Permittee-Controlled Road. If the Permittee makes any future capital expenditure on
a road described in paragraph ____ above, and the United States or its licensees, uses
such road after the capital expenditure is made, the Permittee shall be entitled to charge
an additional road use fee to be computed as follows:

|F= E +1 inwhich
T

F= Road use fee per M bd. ft.

E= Amount of any future capital expenditure made by the Permittee.

T= Total volume of merchantable timber at time of capital expenditure(s)
which probably will be moved over the road after the capital expenditure
is made.

| = 03 X E (interest allowance)

T

The United States or its licensees shall have free use of the improvement, except for
pro rata maintenance expense, after the United States' percentage share of the capital
expenditure has been paid. Such percentage share shall be the same as the United
States' percentage share of the total volume of merchantable timber which probably will
be moved over the road after the capital expenditure is made.

3. Amortization Formula for Permittee Buy-In to Cost of Improvement Placed by U.S.
on Permittee-Controlled Road If the United States or its licensees, with the approval of
the Permittee, makes any future capital expenditures upon a road described in
paragraph(s) ___ above, and the Permittee uses such road after the capital expenditure
is made, the United States may charge a road use fee to be computed as follows:

Form CR 2812-16 (February 2009)
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F = E +| inwhich

T
F = Road use fee per M bd. fi.

E = Amount of any future capital expenditure made by the United States or
its Licensees.

T = Total volume of merchantable timber at time of capital expenditure(s)
which probably will be moved over the road after the capital expenditure
is made.

= 03 X E (interest allowance)

T

The Permittee shall have free use, except for pro rata maintenance expense, after the

Permittee's percentage share of the capital expenditure has been paid. Such

percentage share shall be the same as the Permittee's percentage share of the total

volume of merchantable timber which probably will move over the road after the capital
expenditure is made.

4. Determination of Tributary Timber. In computing the formulas set forth in
paragraph(s) No(s). above, the tributary timber shall be determined by
multiplying the average stand volume per acre by the total acreage of timber tributary to
any particular road or road segment. The average volume per acre to be used in this
computation shall be the average volume per acre as shown on the current Bureau of
Land Management Forest Management Inventory of the area. The tributary timber shall
be determined after consultation between the parties hereto and after consideration of
all available data furnished by either party. The data which either party desires to have
considered shall be furnished the other party within thirty (30) days after written request
therefore. If the parties cannot agree upon the tributary timber within thirty (30) days
after the data is furnished, the determination thereof shall be made by the United
States, provided that the right of Permittee to appeal pursuant to the provisions of 43
CFR Part 4 shall not be affected.

5. U.S. Report of Mineral Haul to Permittee. Whenever the United States itself (not
through its licensees) moves any mineral materials over a road owned or controlled by
the Permittee with the exception of mineral haul performed under timber sales, the
United States shall furnish a certified statement to the Permittee showing the road that
was used, and the number of cubic yards or tons of mineral material that was moved
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over such road. Road maintenance rock quantities associated with mineral material
haul used for patch rock, pothole repair, culvert replacement, and bridge renovation and
replacement will be exempt from this reporting requirement. Unless otherwise agreed
upon, the reporting is biannually for the periods of June 30th and December 31st of
each calendar year and the reports shall be submitted within 30 days after the end of
each reporting period.

6. BLM Licensee Use of Permittee Roads (And Licensee Bonding and Insurance
Requirements). When a Licensee of the United States uses any road which is owned or
controlled by the Permittee, located on the lands described in Schedules 1 or 2, or
severs Licensor's timber in the construction of a road or roads the Licensee shall enter
into an agreement with the Permittee. The form of such agreement has heretofore been
submitted by the permittee to the United States. Such form shall is attached hereto and
made a part hereof and shall not be changed unless the change is approved in writing
by the Authorized Officer. Since the License Agreement is a part of this recorded
document, any changes thereto must be made by a recorded amendment to this
instrument. The Permittee may also require such Licensee to obtain a performance
bond in the amount of $ [Not to exceed $10,000], in favor of the Permittee, conditioned
upon faithful performance of such agreement. The Permittee may also require the
Licensee of the United States to maintain the following types of insurance under this
permit, in amounts not to exceed the following whenever it exercises any of the rights
granted by this permit:

(a) Commercial General Liability covering all operations, including vehicles of the
Licensee: (Bodily Injury: $1,000,000.00 - for injury to any one person; $1,000,000.00 -
for any one occurrence);

(b) Property Damage in the amount of $1,000,000 for any one occurrence, and

(c) Loggers Broad Form B - $1,000,000.00 - for any one occurrence.

The Licensee shall deliver to the Permittee a certificate from the insurer stating that
such insurance is in force and that the insurer will give the Permittee thirty (30) days
notice prior to any intended or proposed cancellation or modification of such policies.

7. Payment of Road Use Fees by BLM Licensees. For United States use of Permittee
roads by BLM licensees, payment of fees shall be made in advance or as specified
under terms of the License Agreement. If the Permittee is the purchaser of United
States' timber which is removed over any roads described in paragraph ____ above, the
United States shall receive credit for the amount of road use fee as prescribed therein.
When the Permittee is entitled to collect a road use fee from a licensee of the United
States, the total amount of the fee shall be determined by multiplying the road use fee
as established by this agreement by the number of M bd. ft. shown on the licensee's
timber sale contract with the United States.

8. Annual Meetings and Road owner First Right to Maintain (Applies to U.S. and
Permittee). Representatives of the United States and Permittee will meet annually for
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the purpose of discussing matters relating to this Agreement, unless otherwise agreed
upon. The party who owns or controls any road across the lands in Schedules 1 or 2
shall have first opportunity to perform maintenance on such road. If the party who owns
or controls the road is not maintaining it and fails to maintain it promptly upon request by
the other party, the other party may proceed to perform the maintenance. The party
who performs the maintenance shall be entitled to recover pro rata maintenance
expense from others who use the road for the removal of forest products. Maintenance
expense (for purposes of calculating pro-rata maintenance expenses) shall include all
expenditures necessary to place a road in satisfactory condition for log hauling, to keep
it in such condition and to reasonably protect the road from winter weather.
Catastrophic maintenance or bridge replacement shall be treated as a capital
expenditure under paragraph above.

9. Party Maintaining Road Has Rights to Collect Pro Rata Maintenance {(Applies to U.S.
and Permittee). The party who performs the maintenance shall be entitled to receive
from each road user a certified statement of the number of M bd. ft. of forest products
moved over the road by such user. Such certified statement shall be submitted
quarterly and shall show the M bd. ft. hauled over the road during the previous month.
Unless otherwise agreed upon, payment for maintenance shall be made within thirty
(30) days following the billing. Either party to the Agreement shall be entitled to
examine the records of the other party relating to expenses for maintaining the roads
covered by this agreement and the records relating to the collections of maintenance
fees from road users. If the United States performs the maintenance of a road owned
or controlled by it, and the Permittee pays the United States therefore, the Permittee
shall be relieved of the maintenance requirements of 43 CFR §2812.6-2(b)(1) and (2).

10. Right-of-Way Plat Filing Requirements (Applies to U.S. and Permittee). Prior to the
construction of a road on the lands of the other party, a map shall be filed with the
landowner. Such map shall be prepared in accordance with 43 CFR §2812.1-2(c) and
shall show the route and specifications of the road intended to be constructed.
Construction may be commenced after the expiration of a thirty (30) day period
following the filing of such map unless in the intervening period the landowner shall
object to such construction. The landowner may object to the proposed construction
only if: (1) it does not constitute the most reascnably direct route for the removal of
forest products from the lands of the road builder, taking into account the topography of
the area, the cost of road construction and the safety of use of such road; (2) the
proposed road will substantially interfere with planned or existing facilities or
improvements on the lands of the landowner; (3) would result in excessive erosion to
lands of the landowner; (4) an existing road is available and suitable for removal of
timber tributary to the proposed road; or (5) may affect a species listed as threatened or
endangered under the Endangered Species Act. In the event an objection is made on
the basis that a threatened or endangered species is affected, construction of the road
will be delayed until consultation with the U.S. Fish and Wildlife Service (USFWS) or
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National Oceanic and Atmospheric Administration (NOAA) Fisheries) under Section 7 of
the Endangered Species Act has been completed on the proposed road. Based on the
Biological Opinion received from the U.S. Fish and Wildlife Service (USFWS) or the
National Oceanic and Atmospheric Administration, the objection may be withdrawn,
modified, conditioned, or continued.

11. Payment and Disposal of Right-of-Way Timber (Applies to U.S. and Permittee).
Prior to the construction of a road on the lands of the other party, the timber on the right-
of-way shall be cruised and paid for; provided, however, that if the right-of-way is across
lands belonging to the Permittee, the Permittee may elect to retain title to the right-of-
way timber and have such timber decked along the right-of-way by giving written notice
of such election to the United States. Such notice shall be given within thirty (30) days
after the map described in paragraph ____is filed with Permittee. If Permittee elects to
retain title to the right-of-way timber, it shall remove such timber within six (6) months
after the road to be constructed becomes usable. When right-of-way timber is to be
paid for, it shall be cruised and appraised in accordance with the standard procedures
for cruising and appraising O&C timber.

12. Traffic Regulations (Applies to U.S. and Permitiee). The party who owns or
controls a road may issue reasonable traffic regulations for the use of the road. Such
regulations shall be uniformly applicable to all users, including the party who owns or
controls a road.

13. Newly Acquired Lands (Applies to U.S. and Permittee). If either party to this
agreement acquires any additional lands which are identified as “Third Party Lands” on
Exhibit __, the acquiring party agrees to grant to the other party rights-of-way and rights
of road use across their newly acquired lands under the same terms and conditions as
contained in this agreement.

14. Newly Acquired Roads or Rights-of-Way (Applies to U.S. and Permittee). If either
party to this agreement acquires the ownership or control of any roads or rights-of-way
across any lands identified as “Third Party Lands” on Exhibit__, the acquiring party shall
grant to the other party the right to use their newly acquired roads or rights-of-way under
the same terms and conditions as contained in this agreement, but subject to the terms
and conditions contained in the instruments by which such ownership or control is
obtained; provided, however, that in the negotiation for additional roads or rights-of-way,
each party shall attempt in good faith to obtain rights that can be used by the other

party.

15. Adjustment to Proportionate Share for Acreage of Tributary Timber Greater than
2% (Applies to U.S. and Permittee). If either party to this agreement should hereafter
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acquire or dispose of any of the lands (shown on the attached Exhibit ___ ), the
percentage share of replacement costs of the roads shall be proportionately increased
or decreased to reflect timber tributary to a particular road. Such adjustment shall be
made effective on January 1 following such acquisition or disposal; provided, however,
that no adjustment shall be made in the percentage share until one of the parties has
acquired or disposed of acreage which contains merchantable timber which equals two
percent (2%) or more of the total tributary timber as previously established under
paragraph __ above.

16. Release of Rights for Lands More Valuable for Non-Timber Uses (Applies to U.S.
and Permittee). Some of the lands covered by this agreement are potentially valuable
for uses other than growing timber. In the event that either party determines that any of
its lands are so valuable, upon mutual agreement, the parties hereto shall execute an
amendment to this agreement removing such lands from the descriptions contained on
Schedules 1 or 2 provided that no rights shall be released which affect the right to use
existing roads and rights-of-way necessary for the administration of public lands.

17. Road Crossings (Applies to U.S. and Permittee). Neither party shall charge the
other for crossing any roads located on the lands described in Schedules 1 or 2, except
for maintenance expense resulting from such crossing. Such crossing shall not unduly
interfere with the use of the road crossed and shall not, in any event, require the use of
more than cne-eighth (1/8) mile of road.

18. Definition of Thousand Board Feet (M bd. Ft.). (Applies to U.S. and Permittee). Itis
agreed that the term "M bd. ft." as used in this agreement shall be interpreted to mean
thousand board feet Scribner Decimal C log scale with taper allowance for logs longer
than sixteen (16) feet, or a reasonable conversion thereof.

19. Compliance with Environmental Laws. In the use of any road under the authority of
this agreement, a Licensee or Permittee of the United States shall be required to
comply with all applicable State and Federal environmental laws, regulations and
standards.

20. Binding on Successors. This agreement shall inure to the benefit of and shall be
binding on the successors in interest of the parties hereto.
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BLM Timber Sale Name:
BLM Timber Sale No.;
Term of Timber Sale: [Years][Months]
R/ Agreement No.:
Serial No.: OR PT

LICENSE AGREEMENT

THIS AGREEMENT, entered into this day of , 20 , byand
between , hereinafter called "Licensor", and
, hereinafter called "Licensee,"

WITNESSETH:

WHEREAS, Licensee (BLM timber sale purchaser) has purchased from the United
States, acting through the Bureau of Land Management (BLM), certain timber located in
County, Oregon as follows:

Township | Range | Section Subdivision

Said timber purchased under contract No. dated ,» which
Contract is administered by the District Office of the Bureau of Land
Management.

WHEREAS, Licensor has entered into a Reciprocal O&C Logging Road Right-of-Way
Permit and Right-of-Way and Road Use Agreement No. , Serial No. OR
with the United States; and

WHEREAS, Licensee desires access across lands of the Licensor in order to remove
timber from the above lands; and

WHEREAS, Licensor is willing to grant said access to Licensee subject to the terms and
conditions set forth herein.

NOW, THEREFORE, the parties hereto do mutually agree as follows:
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1.

Road Use Authorization, Road Use Fees and Maintenance Responsibility. Licensor

hereby grants to Licensee a non-exclusive license to use the existing road(s)
numbered as shown below (as identified on the Exhibit A map attached hereto), and
Licensee agrees to pay road use fees to Licensor for the right to use such roads, as
follows:

Table 1A
Q
@
g&e
Lo
-4 0
g2¢
x 08
v o a4
Road Use Total 29%
Vol Fee per | RoadUse |O % g
Road No. Seg. No. (MBF) MBF Fees (%) == Remarks
TOTAL ROAD USE FEES: [

2. Road Maintenance Responsibility.

Check all that apply regarding Road Maintenance:

[ ] Licensee shall maintain the roads marked with an “X” in Table 1A above. For

these roads, Licensee shall maintain them and shall be entitled to recover pro rata
maintenance expense from others who use such road for the removal of forest
products. Expense for maintenance shall include all expenditures reasonably
necessary to place such road in a satisfactory condition for log hauling, to keep it
in such condition and to reasonably protect such road from winter weather. If
Licensee is responsible for maintenance and Licensee fails to perform the
maintenance, Licensor reserves the right to perform the maintenance and charge
Licensee the maintenance rates base upon the BLM state-wide maintenance fee
schedules which are in effect at the time the maintenance is performed by
Licensor.
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V-87

[ ] Licensor shall maintain the roads NOT marked with an “X” in Table 1A above
and will charge Licensee maintenance and/or surface replacement fees as shown

below.

For those roads not being maintained by Licensee, the following maintenance
(and/or surface replacement) fees will apply:

Table 2A - Maintenance and/or Surface Replacement Fees for Timber Hauling

2 @ Main- Surface

o 3 Length Vol- | tenance Total Replace- Total

o Seq. 5 § to be ume Fee/ Maint. ment Surface

= No. @ = Used | (MBF) MBF Fees Fee/MBF | Repl. Fees Remarks

TOTAL MAINTENANCE AND SURFACE REPLACEMENT

FEES FOR TIMBER HAUL

Table 2B - Maintenance and/or Surface Replacement Fees for Chip Hauling

Road Mo,

Seq.
No.

Surface Type

Length
to be
Used

No. of
Vehicles

Maintenance

Fee Per
Vehicle Mile

Total
Maint.
Fees

Total
Surface
Repl.
Fees

Replace-ment
Feef\Vehic.

Surface
Mile

Remarks

TOTAL MAINTENANCE AND SURFACE REPLACEMENT

FEES FOR CHIP HAUL

Table 2C - Maintenance and/or Surface Replacement Fees for Mineral Hauling

o Main- Surface Total
3 Q Length | Vol- tenance Total Replacem | Surface
Segq. E = | tobe ume Fee/ Maint. ent Repl.
Road No. No. | @F | used | () cY Fees FeelCY Fees Remarks
TOTAL MAINTENANCE AND SURFACE REPLACEMENT
FEES FOR MINERAL HAUL
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[ 1Inlieu of payment of surface replacement fees, the Licensee shall place the
rock on the following roads as surface replacement as shown below:

3. When Fees are Payable.

Any fees identified in Tables 1A, 2A, 2B, or 2C above to be payable as follows:
() Atthe time of execution of this License Agreement.

( ) Other:

4. Timber Sale Modifications:

All fees identified in Tables 1A, 2A, 2B, or 2C above are payable for timber, chip or
mineral volumes as estimated and advertised by the BLM for the above-referenced
timber sale contract and does not include timber sale modification volume.

Any fees associated with additional volume based on timber sale modifications will
be based on the fees in effect at the time of the modification and are payable:

() Attime of timber sale modification.
( ) Other:

5. Road Regulations. When using such road(s) above, Licensee shall comply with all
reasonable road regulations posted by Licensor. Such regulations shall be uniformly
applicable to all users of such road, including Licensor.

6. Equipment Maintained. All of Licensee's equipment operating upon such road shall
be maintained in a good and safe operating condition and shall be operated
cautiously so as to minimize accident hazards.

7. Road Rules: May Suspend if Use Like to Endanger Timber, Road or Other Property
of Licensor. In the event that use of the road would endanger or be likely to
endanger the timber, road, or other property of the Licensor, Licensor may suspend
the use of such road by Licensee during the period of danger or potential danger.
Such suspension shall be based on reasonable grounds which may include, but
need not be limited to:
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(a) Weather conditions resulting in fire closure of the area or extreme fire hazard; or

(b) Road conditions wherein continued use would result in excessive damage to
such road, or

(c) Traffic conditions where continued use would create extreme danger to lives or
property.

Such suspension shall be effective by Licensor by delivering to Licensee and the
above-mentioned office written notice thereof specifying the reasons for the
suspension. Such suspension shall also apply to the use of the road by Licensor.

8. No Landings to be Constructed Without Permission. Licensee shall not construct
landings for loading logs nor yard along or on such read without express written
permission from Licensor. Licensee shall hot permit slash or debris from its
operations to fill in or close the ditches or culverts of such road.

9. Disposal of Right-of-\Way Timber. In the construction of the road(s) across
Licensor’s lands as shown on Exhibit B of this License Agreement, attached hereto,
any right-of-way timber cut by Licensee in connection with such road construction
shall be disposed of as follows:

{ ) Timber shall remain the property of Licensor and Licensee agrees to fall all
timber and buck all logs suitable for conversion into forest products, into lengths
designated by Licensor, and shall deck logs at reasonable places along the right-of-
way, as desighated by Licensor, all without expense to Licensor. Licensee agrees
that any such proposed road shall be constructed so that it will be possible for
Licensor to remove such logs within twelve (12) months after being felled. Licensee
shall be liable for any damage or injury to such legs resulting from any negligent or
unlawful act of Licensee.

() Timber shall be cruised and appraised and payment made to Licensor under
terms of the BLM timber sale contract prior to cutting.

The above provision would also apply to any future road construction approved by
the Licensor.

10.Compliance with Laws. VWhenever Licensee exercises any rights granted herein, it
shall comply with all applicable laws, rules, and regulations of governmental
authority relating to logging operations, log hauling and transpartation, snag falling,
fire prevention, fire suppression and control, and shall take every reasonable
precaution to safeguard timber, immature forests, and other property of Licensor
from fire. Licensee shall also take adequate precaution to prevent forest, brush, and
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11.

grass fires; endeavor with all available personnel to suppress any fire originating on
or threatening the right-of-way on which a road is being used or constructed by
Licensee or any fire caused by Licensee; do no burning on or near the right-of-way
without State permit during the seasons that permits are required, and in no event
set fire on or near the right-of-way that will result in damage to any natural resource
or improvement.

Insurance Reguirements. Prior to exercising any rights granted herein, Licensee
shall first obtain insurance in the types and amounts* as shown below:;

a) Commercial General Liability covering all operations, including vehicles of the
Licensee: (Bodily Injury: $1,000,000 - for injury to any one person; $1,000,000 - for
any one occurrence);

(b) Property Damage in the amount of $1,000,000 for any one occurrence, and

(c) Loggers Broad Form B - $1,000,000 - for any one occurrence.

The Licensee shall deliver to the Licensor a certificate from the insurer stating that
such insurance is in force and that the insurer will give the Licensor thirty (30) days'
hotice of any intended or proposed cancellation or modification of such policies.

12. Performance Bond. Licensee shall also obtain a performance bond (cash or surety)

in an amount not less than *$ in favor of the Licensor conditioned upon
Licensee’s faithful performance of this Agreement. Such insurance policies and
performance bond shall be obtained from insurance and bonding companies who
are duly authorized to do business in the State of Oregon and registered pursuant to
Oregon Statutes. Before exercising any of the rights granted herein, Licensee shall
deliver said bond to Licensor All such insurance policies shall bear an endorsement
requiring the insurer to give ten (10) days prior written notice to Licensor of any
intended or proposed cancellation or modification of such policies.

*NOTE: INSURANCE AND BOND AMOUNTS CANNOT EXCEED THE LIMITS
FOUND IN EXHIBIT B OF THE RIGHT-OF-WAY AND ROAD USE AGREEMENT.

13.Clean Up After Use. Within ( ) months (not less than 2 nor more than

8) after Licensee has ceased to use a road or right-of-way under the authority of this
agreement, Licensee shall clean up and remove from such road or right-of-way all
debris, refuse, and waste material which may have resulted from its use or
operations, and shall repair any damage to Licensor's road resulting directly or
indirectly from Licensee's use thereof; provided, that when Licensor is performing
the maintenance of such road Licensee shall not be required to repair any damage
resulting from normal use of the road for the removal of forest products; provided
further, that when Licensee is performing the maintenance, it shall leave the road in
as good of a condition as when it first began to maintain it.

Form OR 2812-16 (February 2009)
Page 43 of 44

BLM Oregon State Office Handbook H-2812-1 Rel. 2-165
Supersedes Rel. 2-143 02/17/2009



CHAPTER V — RECIPROCAL RIGHT-OF-WAY AGREEMENTS V-91

lllustration V-2
Form OR 2812-16 — Reciprocal Right-of-Way Agreement
Page 44 of 44

13. Clean Up After Use. Within ( ) months (not less than 2 nor more than
8) after Licensee has ceased to use a road or right-of-way under the authoerity of this
agreement, Licensee shall clean up and remove from such road or right-of-way all
debris, refuse, and waste material which may have resulted from its use or
operations, and shall repair any damage to Licensor's road resulting directly or
indirectly from Licensee's use thereof; provided, that when Licensor is performing
the maintenance of such road Licensee shall not be required to repair any damage
resulting from normal use of the road for the removal of forest products; provided
further, that when Licensee is performing the maintenance, it shall leave the road in
as good of a condition as when it first began to maintain it.

14. Hold Harmless. When using or constructing any road or segment of road under the
authority of this Agreement, Licensee shall save and hold harmless Licensor and its
employees from every claim, cost, damage, or expense of any kind or nature arising
or growing out of any negligent or wrongful act or omission of Licensee, including,
but not limited to, any obligation incurred by or imposed upon Licensor under the
provisions of ORS 447.068.

15. Notification of Commencement and Suspension of Operations. Before commencing
operations under this License Agreement for the first time or after a shutdown of 14
or more days, the Licensee shall notify the Licensor in writing of the date the
Licensee plans to begin operations. This written notification must be received by the
Licensor no less than 14 days prior to the date the Licensee plans to begin or
resume operations. The Licensee shall also notify the Licensor in writing if the
Licensee intends to cease operations for any period of 10 or more days. Prior to
commencement of use for the first time, Licensee shall discuss with Licensor
location of rightofway boundaries, disposition of rightofway timber and rightofway
debris, if any, log lengths and decking practices, and such other common operating
problems as may be appropriate.

16. Not Assighable. The rights granted hereunder are not assignable without the prior
written consent of Licensor.

18.Term of License Agreement to Coincide with Timber Sale. This License Agreement
shall remain in effect for the life of the above-described timber sale contract;
including extensions or modifications thereto, and until such time as the Licensor
has certified that all the terms and conditions specified therein have been met.

IN WITNESS WHEREOF, the parties have executed this Agreement in duplicate
originals on the date and year first above written.
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UNITED STATES DEPARTMENT OF THE INTERIOR O Schedule 1 - United States Lands
BUREAU OF LAND MANAGEMENT O Schedule 2 - Applicant's Lands
OREGON STATE OFFICE

TI"-is schedule to be attached to
RIGHT-OF-WAY LAND DESCRIPTION Right-of-Way ¥

Permittee's Name:
Meridian:  Willamette County:
TOWNSHIP RANGE SECTION SUBDIVISION PERIOD OF TIME

Page of Pages
OR-2812-15 (August 2004)

BLM Oregon State Office Handbook H-2812-1 Rel. 2-165
Supersedes Rel. 2-143 02/17/2009



CHAPTER V — RECIPROCAL RIGHT-OF-WAY AGREEMENTS V-93

lllustration V-4
Form OR 2812-15 — Schedule of Land Samples
Page 1 of 8

SAMPLE SCHEDULE 1

To List Rights for Permittee Over

U.S. LANDS — NOT ROADS (ALIQUOT PART DESCRIPTIONS, METES & BOUNDS
DESCRIPTIONS, GOVERNMENT LOTS, ETC.)

UNITED STATES [ ] SCHEDULE1-U.S.LANDS
DEPARTMENT OF THE INTERIOR
BUREAU OF LAND MANAGEMENT

RIGHT-OF-WAY LAND DESCRIPTION This schedule to be attached to Right-of-Way
Number XX

Permittee Name: XX

Meridian: Willamette County: [Complete separate schedule for each County]

TOWNSHIP RANGE SECTION SUBDIVISION PERIOD OF TIME

36 S. 1E. 26 SEY4SEYa Perpetual

40 S. 3 E. 36 Gouvt. Lots 1-4 Perpetual
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SAMPLE SCHEDULE 1
To List Rights for Permittee over
EXISTING U.S. ROADS ON U.S. LAND

UNITED STATES [ X] SCHEDULE 1 - U.S. LANDS
DEPARTMENT OF THE INTERIOR
BUREAU OF LAND MANAGEMENT

RIGHT-OF-WAY LAND DESCRIPTION This schedule to be attached to Right-of-Way
Number XX

Permittee Name: XX

Meridian: Willamette County: [Complete separate schedule for each County]

The existing U.S. roads (as shown by a line designated as “e-s-e-e-e-¢" [OR WHATEVER SYMBOL
THE DISTRICT USES] on the attached Exhibit C map) over the following described U.S. lands

TOWNSHIP | RANGE | SECTION | SUBDIVISION Road & Segment No. PERIOD OF TIME
35 S. 3W. 12 SWY4SWY4 35-3W-12.-3, Segment A | Perpetual
36 S. 4W. 16 NEY2aNWY.SWY. | Portion of Segment B, Perpetual

Road No. 36-4W-15.04
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SAMPLE SCHEDULE 1
To List Rights for Permittee Over
U.S. ROADS CONTROLLED BY THE U.S. VIA AN EXCLUSIVE EASEMENT

UNITED STATES [X] SCHEDULE 1-U.S.LANDS.
DEPARTMENT OF THE INTERIOR
BUREAU OF LAND MANAGEMENT

RIGHT-OF-WAY LAND DESCRIPTION This schedule to be attached to Right-of-Way
Number XX

Permittee Name: XX

Meridian: Willamette County: [Complete separate schedule for each County]

The rights-of-way acquired by the United States under exclusive easement(s) (as shown by

"<<<<<" [or whatever symbol the district uses] on the attached Exhibit C map), over the
following described lands, said easements being recorded in the County
{Deed][Official] Records as shown below.

TOWN- RGE SEC- SUB- Road & Easement Serial No. Recording PERIOD
SHIP TION DIVISION Segment No. No. Information OF TIME**
35S. 3W. 10 SW¥SWY, | 35-3W-10.1, RE-R- OR 55555 Recorded at Perpetual

Segment B Book , Page

on [date]
36 S. 4W. 18 SY2NWYLS 36-4W-18.05, RE-R- OR 55556 Perpetual*
WY Portion of
Segment C

**Note: If the easement is not perpetual, make sure that the period of time shown matches the

easement expiration date.

Make sure the U.S. has sufficient rights to grant to Permittees.
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SAMPLE SCHEDULE 1

To List Rights for Permittee Over

U.S. ROADS CONTROLLED BY U.S. VIA AN O&C RECIPROCAL AGREEMENT WITH
A 3R° PARTY PERMITTEE

UNITED STATES [ X ] SCHEDULE1-U.S.LANDS
DEPARTMENT OF THE INTERIOR
BUREAU OF LAND MANAGEMENT

RIGHT-OF-WAY LAND DESCRIPTION This schedule to be attached to Right-of-Way
Number XX

Permittee Name: XX

Meridian: Willamette County: [Complete separate schedule for each County]

The rights-of-way acquired by the United States under the following O&C Right-of-Way and
Road Use Agreement(s) (as shown by “H-H-HH,” on the attached Exhibit C-XX map), over
the following described U.S. lands, said Agreement(s) being recorded in the Records of

County as shown below.

TOWN- RGE SEC- SUB- Road & 0&C Agmt | Serial No. Recording PERIOD
SHIP TION DIVISION Segment No. No. Information** OF TIME**
35S. 3W. 10 SWYaSWY, | 35-3W-10.1, E- OR 55555 Recorded at Perpetual
Segment B Book __, Page
____on[date]
36 S. 4W. 18 SYaNWYLS 36-4W-18.05, E- OR 55556 Perpetual*
W4 Portion of
Segment C

**Make sure the recording information contains the recording information for the actual document
wherein the rights were acquired (the correct amendment, etc.).

BLM Oregon State Office Handbook H-2812-1 Rel. 2-165
Supersedes Rel. 2-143 2/17/2009



CHAPTER V — RECIPROCAL RIGHT-OF-WAY AGREEMENTS V-97

lllustration V-4
Form OR 2812-15 — Schedule of Land Samples
Page 5 of 8

SAMPLE SCHEDULE 1
To List Rights for Permittee Over
3R PARTY PERMITTEE-CONSTRUCTED ROAD ON U.S. LANDS

U.S. CONTROLS ROAD (AUTHORIZES USE OF U.S. LANDS), SUBJECT TO THE
THIRD PARTY WHO CONSTRUCTED THE ROAD SETTING TERMS AND
CONDITIONS OF USE).

UNITED STATES [ X] SCHEDULE 1-U.S.LANDS
DEPARTMENT OF THE INTERIOR
BUREAU OF LAND MANAGEMENT

RIGHT-OF-WAY LAND DESCRIPTION This schedule to be attached to Right-of-Way
Number XX

Permittee Name: XX

Meridian: Willamette County: [Complete separate schedule for each County]

The existing roads on U.S. lands which were constructed by a third party (as shown by a line
designated as “========"[ORWHATEVER SYMBOL THE DISTICT USES] on the attached Exhibit C
map) over the following described U.S. lands. The use of these roads IS subject to terms
and conditions of use being established by a third party permittee.

TOWNSHIP | RANGE | SECTION | SUBDIVISION Road & Segment No. PERIOD OF TIME

35 S. 3W. 12 SWY4SWYa 35-3W-12.-3, Segment A | Perpetual

36 S. 4W. 16 NEYaNWYLSWY. | 36-4W-15.04, Portion of Perpetual
Segment B

BLM Oregon State Office Handbook H-2812-1 Rel. 2-165

Supersedes Rel. 2-143 2/17/2009




CHAPTER V — RECIPROCAL RIGHT-OF-WAY AGREEMENTS V-98

lllustration V-4
Form OR 2812-15 — Schedule of Land Samples
Page 6 of 8

SAMPLE SCHEDULE 2

To List Rights for the U.S. over

PERMITTEE LANDS — NOT ROADS

(ALIQUOT PART DESCRIPTIONS, GOVERNMENT LOTS, ETC.)

UNITED STATES [x] Schedule 2 - PERMITTEE LANDS
DEPARTMENT OF THE INTERIOR
BUREAU OF LAND MANAGEMENT

RIGHT-OF-WAY LAND DESCRIPTION This schedule to be attached to Right-of-Way
Number XX

Permittee Name: XX

Meridian: Willamette County: [Complete separate schedule for each County]

TOWNSHIP RANGE SECTION SUBDIVISION PERIOD OF TIME

36 S. 1E. 26 SEY4SEYa Perpetual

40 S. 3 E. 36 Gouvt. Lots 1-4 Perpetual
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SAMPLE SCHEDULE 2
To List Rights for the U.S. over
EXISTING PERMITTEE ROADS ON PERMITTEE LANDS

UNITED STATES [ X] SCHEDULE 2 - PERMITTEE LANDS
DEPARTMENT OF THE INTERIOR
BUREAU OF LAND MANAGEMENT

RIGHT-OF-WAY LAND DESCRIPTION This schedule to be attached to Right-of-Way
Number XX

Permittee Name: XX

Meridian: Willamette County: [Complete separate schedule for each County]

The existing Permittee-controlled roads (as shown by a line designated as “######44##" [OR
WHATEVER SYMBOL THE DISTICT USES] on the attached Exhibit C map) over the following
described Permittee lands:

TOWNSHIP | RANGE | SECTION | SUBDIVISION Road & Segment No. PERIOD OF TIME

35 S. 3W. 10 SWY4SWYa 35-3W-10.1, Segment B Perpetual

36 S. 4W. 18 SYENWYASWY4 36-4W-18.05, Portion of Perpetual
Segment C
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lllustration V-4
Form OR 2812-15 — Schedule of Land Samples
Page 8 of 8

SAMPLE SCHEDULE 2

To List Rights for the U.S. over

PERMITTEE ROADS CONTROLLED BY PERMITEE VIA AN EXCLUSIVE EASEMENT
ON 3P PARTY LANDS

UNITED STATES [ x] SCHEDULE 2 — PERMITTEE LANDS
DEPARTMENT OF THE INTERIOR
BUREAU OF LAND MANAGEMENT

RIGHT-OF-WAY LAND DESCRIPTION This schedule to be attached to Right-of-Way
Number XX

Permittee Name: XX

Meridian: Willamette County: [Complete separate schedule for each County]

The rights-of-way acquired by [Permittee Name] under exclusive Access Road Easement(s) (as
shown by ">>>>>>>" [or whatever symbol the district uses] on the attached Exhibit C map), over
the following described lands, said easements being recorded in the Official Records [or

however the specific county records are described] for County Deed records as

shown.

TOWN- RGE SEC- SUB- Road & Segment No. Recording Information PERIOD

SHIP TION | DIVISION OF TIME**

358S. 3W. 10 SWY4SWYa 35-3W-10.1, Segment B Recorded at Book , Page Perpetual

on [date]

36 S. 4W. 18 SYNWYLS 36-4W-18.05, Portion of Perpetual*

WY, Segment C

**Note: If the easement is not perpetual, make sure that the period of time shown matches the
easement expiration date.

Also, review the easement document to ensure that it contains sufficient rights for the Permittee to
control the road and grant rights to the U.S.
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lllustration V-5
Sample Exhibit A Stipulations Related to a System Fee Agreement
Page 1 of 1

NOTE: This illustration provides sample paragraphs that would be included in any “system fee”
agreement. Any reciprocal right-of-way agreement could be converted to a “system fee:
agreement by amending it to add the following paragraphs.

[Permit No.]
Exhibit A
Amendment

Use the following to identify which roads on a map have already been swapped out.

Permittee shall have the right to use free of charge, except as provided in Paragraph 3 below and
except for pro rata maintenance expense, the road owned or controlled by the United States as
shown by a cross-hatched line ( ) on Exhibit C.

Use the following to establish the system fee arrangement in lieu of road —by-road fees.
This stipulation would be added to the Exhibit A or B and would apply in addition to the
other stipulations.

The Permittee’s percentage share of roads owned or controlled by the United States as described
in Paragraph 2 above, shall be calculated as provided in said Paragraph 2, increased by a three
(3) percent interest allowance, and then added to an open balance due the United States. The
Permittee’s percentage share of future capital expenditures made by the United States or its
Licensee’s on roads described in Paragraph 3 above, and roads described in Paragraph 4 of
Exhibit B to Right-of-Way and Road Use Agreement No. ____, shall be calculated as provided in
said paragraphs, increased by a three (3) percent interest allowance, and then added to an open
balance due the United States. The parties hereto agree that the beginning balance due the
United States is zero dollars. If the Permittee uses any road owned or controlled by the United
States for the removal of forest products, the Permittee shall pay the United States a road use fee
for such use at the rate of $___per M. bd. ft., provided, the Permittee shall have free use, except
for pro rata maintenance expense, whenever the balance as provided herein has been paid in full.
[NOTE: This rate is negotiated for each system fee agreement. The rate remains the same
no matter who is deficient or what roads are used]. The parties hereto shall meet once a year,
not later than June 30th, for the purpose of reconciling and agreeing upon the then current unpaid
balance as determined herein and rate of paymentif $ __ per M. bd. ft. is not reasonable
considering remaining tributary, merchantable timber of Permittee. It is understood that the
agreement on a road use fee payment rate shall be consistent with the intent of both parties to
amortize outstanding percentage shares with timber merchantable at the time of percentage share
calculations.
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VI. POST AUTHORIZATION ADMINISTRATION

A. Purpose

This chapter provides direction on various types of post-authorization actions
associated with the administration of reciprocal right-of-way agreements and
unilateral permits. It also provides guidance for dealing with noncompliance

(Section B. below).

Post-authorization administration is necessary to ensure that the actions of the
parties are consistent with the terms and conditions of the granting documents and
the regulations at 43 CFR 82812. Certain post-authorization actions can also
streamline the administration of reciprocal right-of-way agreements for the benefit of
the parties. Most reciprocal right-of-way agreements involve perpetual rights which
require the U.S. or the permittee to undertake a wide variety of administrative
actions on a routine basis.

The goal is to provide consistency in the interpretation of reciprocal right-of-way
agreements and unilateral permits to avoid potential misunderstandings and
disagreements regarding the exercise of rights by both the permittee and the U.S.

The most common and complex of these post-authorization actions have been
detailed in separate handbook chapters as shown below:

e Bonding and Insurance (see Chapter VII.).

e Road Use, Monitoring and Billing (see Chapter VIIl.).

e Supplements (Right-of-Way Plats and Fee Calculations) (see Chapter IX.).
e Land Transfers and Associated Right-of-Way Actions (see Chapter X.).

e Assignments (see Chapter XI.).

e Amendments (see Chapter XII.).

e Decisions and Appeals (see Chapter XIII.).

e Road Use Trespass (see Chapter XIV.).

¢ Road Maintenance and Transportation Management (See Chapter XV.).

Other post-authorization actions which occur less frequently are also covered in this
chapter.
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B. Noncompliance

Both BLM and permittees may encounter issues of noncompliance on the part of
either the permittee or BLM timber sale purchasers (licensee).

1. Permittee Noncompliance

BLM may be required to formally address and resolve issues of noncompliance in
the administration of unilateral permits or reciprocal right-of-way agreements.

The O&C regulations address “cause for termination of permittee’s rights” based on
noncompliance as shown below:

§ 2812.8 Cause for termination of permittee's rights.
§ 2812.8-1 Notice of termination.

(a) The authorized officer in his discretion may elect upon 30 days'
notice to terminate any permit or right-of-way issued under this
paragraph if:

(1) In connection with the application made therefor, the
applicant represented any material fact knowing the same to be false
or made such representation in reckless disregard of the truth; or

(2) A permittee, subsequent to the issuance of a permit or right-
of-way to him, represents any material fact to the Bureau, in
accordance with any requirement of such permit or this paragraph,
knowing such representation to be false, or makes such representation
in reckless disregard of the truth.

(b) The authorized officer in his discretion may elect to terminate
any permit or right-of-way issued under this paragraph, if the permittee
shall fail to comply with any of the provisions of such regulations or
make defaults in the performance or obligation of any of the conditions
of the permit, and such failure or default shall continue for 60 days
after service of written notice thereof by the authorized officer.

(c) Notice of such termination shall be served personally or by
registered mail upon the permittee, shall specify the misrepresentation,
failure or default involved, and shall be final, subject, however, to the
permittee's right of appeal.

(d) Termination of the permit and of the right-of-way under this
section shall not operate to terminate any right granted to the United
States pursuant to this paragraph, nor shall it affect the right of the
permittee, after the termination of his permit and right-of-way to receive
compensation and to establish road operating rules with respect to
roads controlled by him which the United States has the right to use
and to permit its licensees to use; nor shall it relieve the permittee of
his duty under this paragraph, to submit to and be bound by arbitration
pursuant to 8§ 2812.4-1, 2812.4-3, and 2812.4-4.

BLM Oregon State Office Handbook H-2812-1 Rel. 2-165
Supersedes Rel. 2-143 02/17/2009



CHAPTER VI - POST AUTHORIZATION ADMINISTRATION VI-3

Noncompliance is distinguished from trespass in that noncompliance results in
situations where a permittee has failed to comply with specific terms and conditions
of a unilateral or reciprocal permit. Trespass, on the other hand, occurs when a
party is using the U.S. lands or roads without authorization at all--there is no permit.

Some examples of a permittee noncompliance with the terms and conditions of a
permit may include, but are not limited to:

e failure to report road use as required by the permit,

e under-reporting of timber volume hauled (or not reporting volume hauled),
e failure to request terms and conditions of first use before hauling,

e non-performance of road maintenance requirements,

e failure to mitigate logging damage on public lands used for landings, etc.,

e failure to complete required rehabilitation work,

e failure to observe bonding and insurance requirements,

¢ nonpayment of fees for authorized hauling,

e failure to comply with environmental provisions if they exist in the permit, or
e failure to build a road to standards set in a specific amendment.

Violation of or failure to perform under any term or condition in a permit could result
in a determination of noncompliance by the BLM AO.

a. Initiation of Noncompliance Action

When a condition of noncompliance is identified, the AO must immediately notify the
permittee verbally of the noncompliance action(s) and document the conversation in
the official case file. The verbal notification should include a discussion of what the
permittee needs to do in order to resolve the issue of noncompliance.

If the permittee fails to voluntarily remedy the situation after the verbal notification,
the AO must follow up with an official written Notice of Noncompliance (see
lllustration VI-1) signed by the AO and transmitted to the permittee via certified mail.

The transmittal should specifically identify:

e the permit or permits involved,
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e the noncompliance issues (be specific and cite the provision involved),

e the corrective actions necessary to bring the permittee into compliance with
the permit, and

e areasonable period of time allowed for corrective action based on the specific
noncompliance issue.

The issues must be tied to specific provisions in the permit and/or regulations.
Temporary suspension of operations under the permit may be necessary where the
continuation of noncompliance actions would result in further degradation of public
land resources or facilities owned by the U.S. Failure of a permittee to suspend
operations following the discovery of cultural artifacts is an example where
suspension of their operations would be warranted.

b. Documentation Requirements

A thoroughly documented administrative record is vital to support the agency’s
findings and actions in the discovery and resolution of noncompliance under a
permit. A complete record is necessary if failure to resolve noncompliance becomes
the basis for termination of a permit or if BLM’s decision is appealed to the Interior
Board of Land Appeals (IBLA).

In addition to BLM'’s correspondence, the official case file should include on-site and
evidentiary documentation such as photographs, mill receipts, engineer’s reports,
road maintenance records, etc. All documentation must include a date, time, author
or source name, and signature, if applicable.

If noncompliance continues following the initial written notice, the BLM must prepare
a second notice letter to the permittee referencing and repeating the same items
included in the initial letter (Section B.1.a. above). However, this notice must also
include a specified time period within which full corrective action must be taken (see
lllustration VI-2). This notice must be transmitted via certified mail. A copy of the
notice must also be provided to the permittee's surety company.

The above actions should correct most noncompliance situations. However, if the
noncompliance is not resolved within 60 days, the BLM may consider proceeding
with actions to terminate the permit in accordance with 43 CFR §2812.8-1(b), which
states:

The Authorized Officer in his discretion may elect to terminate any
permit or right-of-way issued under this paragraph, if the permittee
shall fail to comply with any of the provisions of such regulations or
make defaults in the performance or obligation of any of the conditions
of the permit, and such failure or default shall continue for 60 days
after service of written notice thereof by the Authorized Officer.
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Terminations are final agency actions and, therefore, must be accomplished with a
formal Decision which includes the permittee’s right of administrative appeal to IBLA.
The Regional Solicitor’s Office should be consulted if the BLM is considering the
termination of a permit for cause. See lllustration VI-3 for a sample decision to
terminate.

If the noncompliance is not resolved, BLM may attach the permittee’s performance
bond to collect any unpaid fees or to reimburse BLM for the cost it incurs to correct
the situation itself, either before or after permit termination. See BLM Manual
2805.12.D. for direction on attaching performance bonds. See also Chapter VII. of
this handbook.

c. Closure or Completion of Compliance Actions

Once noncompliance issues are resolved, the permittee must be notified and the
resolution properly documented in the case file. The AO’s acceptance of the
resolution should be documented in a letter to the permittee transmitted via certified
mail (see lllustration VI-4). A copy should be provided to the surety company.

2. Noncompliance by United States’ Licensee

The regulations at 43 CFR2812.8-2 specify the responsibility of the U.S. when its
licensees fail to perform under the terms of a license agreement:

(&) No licensee of the United States will be authorized to use the
roads of a permittee except under the terms of a timber sale contract
or a cooperative agreement with the United States which will require
the licensee to comply with all the applicable provisions of this
paragraph, and any agreements or awards made pursuant thereto. If a
licensee fails to comply with the regulations, agreements, or awards,
the authorized officer will take such action as may be appropriate
under the provisions of the timber sale contract or cooperative
agreement.

(b) A permittee who believes that a licensee is violating the
provisions of such a timber sale contract or cooperative agreement
pertaining to use of the permittee's roads, rights-of-way, or lands, may
petition the authorized officer, setting forth the grounds for his belief, to
take such action against the licensee as may be appropriate under the
contract or the cooperative agreement. In such event the permittee
shall be bound by the decision of the authorized officer, subject,
however, to a right of appeal pursuant to 8 2812.9 and subject, further,
to the general provisions of law respecting review of administrative
determinations. In the alternative, a permittee who believes that a
licensee has violated the terms of the timber sale contract or
cooperative agreement respecting the use of the permittee’'s roads
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may proceed against the licensee in any court of competent jurisdiction
to obtain such relief as may be appropriate in the premises.

These regulations set forth two methods by which a permittee can seek recourse in
the event of non-compliance by a BLM timber sale purchaser with the terms and
conditions of a license agreement.

e The Licensor (permittee) can petition the BLM AO in writing, specifying the
grounds for their belief that the licensee is in noncompliance and what actions
they are requesting the AO to take to resolve the matter. The AO must give
to the permittee a decision on the final adjudication of the matter with the
rights of appeal included. The permittee is bound by the decision of the AO,
subject to the permittee’s right of appeal pursuant to 43 CFR §2812.9.

e A second option in the regulations is to proceed with a court action to obtain
relief.

In addition to the options outlined above, if the permittee required a performance
bond as a requirement of the license agreement, the bond can be seized by the
permitee (licensor) for noncompliance. If a permittee wishes to have a bond in place
to ensure performance, they must require a separate performance bond from the
timber sale bond, as the timber sale bond names the United States as the
beneficiary.

At the time the licensee brings the license agreement to the permittee (licensor) to
be executed, the permittee (licensor) should make sure that the licensee
understands the terms and conditions of the license agreement at the time of
signing.

See Chapter VII., Section D. for a discussion of performance bonds required by the
permittee of U.S. licensees.

C. Arbitration Agreements

Chapter I. addresses older arbitration type agreements (1950’s & 1960’s vintage),
which do not include detailed terms and conditions in Exhibits A and B or other
operational aspects of the reciprocal right-of-way agreement. Because of these
ambiguities, these early documents are difficult to administer when compared to
more modern semi-detailed reciprocal right-of-way agreements. For example:

1) there is no formula for determination of road amortization and associated road
use fees prior to use, and 2) there is no language to identify the ownership or control
of roads constructed on the other party’s lands. If a disagreement arises over such
matters, the parties must resolve the issue by resorting to the arbitration procedures
identified in the regulations (43 CFR §2812.4). Continuation of these older
"arbitration agreements” is not recommended as some actions of the U.S., such as
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road construction over permittee lands, are prohibited under current BLM policy
without amendatory provisions.

Most of these arbitration agreements have been superseded by detailed or semi-
detailed agreements. The few that remain must be administered as they are written
and in accordance with the applicable regulations. Difficulties in the post-
authorization administration are often encountered with arbitration-type reciprocal
right-of-way agreements because the parties are unfamiliar with the interpretation of
the documents. Questions concerning administration of arbitration-type reciprocal
right-of-way agreements should be directed to the Oregon State Office. As noted in
Chapter XI., since most arbitration-type agreements are not in conformance with the
current 2812 regulations, these types of reciprocal right-of-way agreements cannot
be assigned without first seeking advice from the BLM Oregon State Office and/or
Regional Solicitor on how to bring the permit current with the regulations.

D. Road Amortization Record Keeping and Swap Outs

A road amortization record is established when a road use fee calculation is
completed (see Chapter IX., Section C.). An individual record, Road Amortization
and Fee Record (Form OR 2812-19, see lllustration VI-5), hereafter called
amortization record, is established each time a road use fee is calculated for a new
road segment. The BLM AO is responsible for ensuring that an amortization record
is prepared and maintained for each road or road segment amortized.

The amortization record is used to record 1) deficit shares, 2) calculated road use
fees for individual road segments and improvements, 3) payments, and 4) current
balances owed. Or, in the case of system fees, a “system” ledger is maintained.
The system fee ledger contains two columns: 1) the deficit balance owed by the
U.S. to a permittee, and 2) the deficit balance owed by a permittee to the U.S. In
system fee ledgers there will only be one deficit party at any given time.

The road amortization records contain vital accounting data and should be kept in a
secure and centralized location for easy access. An automated program has been
developed and is being used by some Districts. There is also an effort underway to
include a road amortization record element in CBS. Districts using automated
programs should also print and maintain hard copies of all road amortization records
for easy access and historical record.

The information in Section D.1., below, covers the process for reciprocal right-of-way
agreements which have not been converted to a “system-fee” agreement. If a
reciprocal right-of-way agreement is not a “system fee” agreement, the accounting is
done on a road-by-road basis.

Section D.2., below, provides guidance for system fee agreements.
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1. Amortization Record Keeping (Road-by-Road Agreements)

Whether the district is using an automated system and/or still maintains hard copy
records, it is important that the personnel posting the records understand what
should be posted and when it gets posted. The following provides guidance on
posting.

When a road use fee calculation is approved (by the road owner) and accepted (by
the using party), a new road amortization record is established. The initial road data
(items 1-3 on lllustration VI-5) are entered. This information is obtained from the
road record file, the road appraisal, or other sources.

Updating of the information on the road amortization record form is critical to
providing a complete and current accounting record. Entries on the form should be
made as timely as possible (as road use fees are collected or paid) to avoid
overpayment.

a. Amortization Record Details

The following items are numbered to correspond to the numbers on lllustration VI-5.
The block in the upper right hand corner of the form is for basic road information.
The road and segment number, road name, and surface type can be obtained from
the official road record file.

1) Length of Segment to Be Used

Enter the length of the segment in miles and tenths of miles. This is not necessarily
the current road segment length shown in the road record file. Use the length of the
road or improvement used (as appraised for the fee calculation), as shown on Form
OR 2812-18 (see lllustration 1X-15).

2) Funding Status for Road Constructed by U.S.

The information is found in the official road record file. This field has historically
been used to identify the original owner or source of construction of the road is the
party who owns the road.

3) Road Control

The form refers to “Road Control” and in this case is really the owner of the road (or
improvement and the party who is entitled to collect fees for use of a road.) (See
Chapter II. — Glossary definition for road ownership). In the case of a road
improvement, one party may control the base road and another party may have
placed a capital improvement for which they are entitled to collect fees. Clearly
identify in this field the party who “owns” the road or improvement (and is entitled to
collect fees from the other party to amortize its investment).
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4) Road User (Deficit Party)

Enter only the deficit party in this block. While the Form OR 2812-18 (Road Use Fee
Calculation, Illustration IX-15) identifies all of the landowners who have tributary
timber, there is typically one party for whom that fee calculation is completed, and
thus only ONE deficit party identified on the amortization record. Part D. of Form

OR 2812-18 (lllustration 1X-15) identifies exactly what is posted. Do not include
information for other landowners whose tributary areas were used to arrive at the
percentage share for the deficit party on the road amortization record. This can
cause errors later in posting. Until a particular landowner has a share calculated for
its use of the road and has “accepted” the share and fee, there is no posting for that
landowner.

5) Deficit Share

Enter the percentage share in dollars on Form OR 2812-18 only for the party that
“accepted” the fee calculation. The percentage share to be posted is found in Part
E.4. last column to the right of Form OR 2812-18.

6) Road Use Fee (without Interest)

This is the calculated road use fee BEFORE the 3% interest is added. Enter the
figure in Part E.3. column 2 of Form OR 2812-18.

7) Road Use Fee

This is the actual fee per MBF that will be paid (which includes 3% interest). The
figure is found in column 4 of Part E.3. on Form OR 2812-18.

8) Date

The initial entry for this column is the date that the fee calculated was “accepted” by
the deficit party (see signature block). For all subsequent entries, this is the date of
any road use fee payment made (by BLM) or received (from the permittee) or the
date of any swap out of shares agreed to by both parties.

9) Accounting Reference

Enter the source of the line item (initial fee calculation, road use fee payment or
receipt, swap out, etc.). For the initial posting, a reference to “fee calculation-original
road” or “fee calculation-road improvement” should be entered.

10) Volume Hauled (M.bd.Ft.)

Nothing is posted in this column, until hauling has actually occurred. Information for
posting of timber haul and road use fees paid by the permittee comes from the
Report of Road Use (Form OR 2812-6, lllustration VIII-8). As discussed in
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Chapter VIII., it is common practice to “pencil post” the hauling information once the
report has been verified and then finalize the posting once the payment is received.
This is to ensure that there is no overpayment of fees. For example, there could be
a pending payment which will pay off a deficit investment and if it is not pencil posted
first, another haul report could be received and the permittee could be billed for road
use fees they don’t owe.

Post BLM timber haul and road use fees paid to the permittee by BLM’s timber sale
purchaser based on the allowances from the BLM timber sale contract and any
subsequent contract modifications. It is also common practice to “pencil post” this
information as well when the contract is awarded or the modification approved and
then finalize it when payment to the permittee has been verified at the end of the
timber sale.

As addressed in Chapter VIII., the BLM Timber Sale Contract Administrator shall
provide an executed copy of the license agreement to the amortization accounting
staff immediately after it is executed (signed by both the licensor and licensee). In
addition, a copy of any timber sale modifications should be provided as soon as
possible.

11) Rate

The rate column refers to the calculated road use fee with interest as calculated in
Part E. 3., column 4 on the Road Use Fee Calculation Sheet (Form OR 2812-18).
Road use reports must reflect the proper rate including interest. This column is only
used for volume reported, not for initial entry of the fee calculation or for swap outs.

12) Amount Paid (Total)

In this column, enter the total road use fees paid. This is the total of the volume
hauled times the road use fee (with interest) from the columns to the left and should
match the actual payment from permittee or allowance in the timber sale (and match
the amounts in the license agreement).

13) Amount Paid (Principal)

This is portion of the total amount of a payment that is attributable to principal
(approximately 97% since the 3% is simple interest).

14) Amount Paid (Interest)

This is the portion of the total amount of a payment that is attributable to interest
(3% of the total payment).
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15) Deficit Investment

For the initial posting following an accepted fee calculation, enter the percentage
(deficit) share of the party for whom the share was calculated (Form 2812-18,
Item E.4. (last column to right).

If there are road use fees calculated for multiple parties at the same time, they can
be posted in the other columns. If fees were calculated at different times, it is best to
maintain separate records.

Once the initial deficit investment is posted, all subsequent payments and swap outs
are then deducted until this deficit investment is paid off. The party’s use of the road
thereafter would be free of road use fees (but not maintenance fees).

At that point, no further road use fees would be charged the deficit party until there is
a capital improvement that is bought into and has a new deficit investment
calculated.

b. Swap Out of Deficit Balances (Road by Road)

In addition to posting initial road use fee calculations and payments, there are often
“swap outs” of deficit investment balances between the permittee and the U.S. A
swap out is an accounting agreement which documents the exchange of deficit
shares between the U.S. and a permittee as provided for in 43 CFR 2812.5-2(b),
which states in part:

That where the United States is entitled to charge a fee for the use of a
road, the authorized officer may waive such fee if the Permittee grants
to the United States and its licensees the right to use, without charge,
permittee’s roads of approximately equal value as determined under
the methods provided in this subdivision and §2812.4-1(b), as may be
applicable.

A swap out is a methodology developed to eliminate cumbersome bookkeeping for
active haul roads. In a swap out, one party’s deficit balance in one or more roads is
swapped out against the other party’s deficit balance in one or more roads (or capital
improvements). For example:

U. S. owes permittee for Road X $100,000
Swap out of:

Permittee owes U.S. for Road Y $ 75,000
(Permittee now has free use on Road Y)

U.S. now owes permittee for Road X $ 25,000

Swap outs can occur on a road-by-road basis; or, some reciprocal right-of-way
agreements have established system-wide swap outs.
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In a road-by-road swap out, one road is traded against another as in the above
example. A swap out letter (or accounting agreement) is signed by both parties (see
lllustration VI-6) and the resulting swap out amounts and new balances are posted
to the amortization records for all the roads involved.

When completing swap out letters of agreement, the letter should be routed through
the accounting technician for validation and surname to ensure the accuracy of the
data. The total amount of deficit balances to be swapped by both parties MUST be
equal. The letter should contain an accounting table (can be an attachment) that
includes all of the information shown in lllustration VI-6: The deficit balance on
individual roads shall be shown. The net result of typical swap outs is that most
roads will have a free use status with the exception of one road with a remaining
balance.

2. Amortization Record Keeping for System Fee Agreements

This section provides guidance for maintaining proper accounting in a system-fee
agreement (see glossary). See Chapter V., Section J.4. and 5., for a discussion of
the advantages and disadvantages of system fee agreements. The above
referenced handbook section includes a sample system fee ledger which is
duplicated below. lllustration VI-7 is a sample road amortization record that
illustrates how a system fee ledger is maintained.
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BLM Permittee
Date Action Amount Balance Balance
1/15/2000 | New System Fee Reciprocal -- $2,000.00 |$ 0.00

Agreement approved or mass
swap of fees under an existing
semi-detailed Agreement and the
Agreement is changed to system
fee Agreement (usually one party
will start off with a deficit balance
after a mass swap out).

2/15/2000 | Road Use Fee Calculation done to | $21,000.00 $23,000.00 | $ 0.00
calculate BLM Share in Permittee
Road A

4/15/2000 | BLM road use fee payment $ 5,000.00 $18,000.00 | $ 0.00

6/19/2000 | Road Use Fee Calculation doneto | $ 7,000.00 $11,000.00 | $ 0.00
calculate Permittee Share in BLM
Road 1

12/10/2000 | BLM road use fee payment $ 6,000.00 $5,000.00 |$ 0.00

6/18/2001 | Road Use Fee Calculation doneto | $ 7,000.00 $ 0.00 | $2,000.00
calculate Permittee share in BLM
Road 2

10/12/2001 | Permittee Road use fee payment | $ 2,000.00 $ 0.00 |$ 0.00

4/25/2002 | Road Use Fee Calculation doneto | $ 8,000.00 $8,000.00 |$ 0.00
calculate BLM share in Permittee
Road B

10/18/2002 | BLM road use fee payment $ 3,000.00 $5,000.00 |$ 0.00

Chapter V., Section J.6., also provides guidance in converting a reciprocal right-of-
way agreement from a road-by-road accounting system to a system-fee ledger
account system. The following sections outline the accounting steps for system-fee
agreements.

a. Mass Swap Out of All Deficit Shares to Establish System Fee
Ledger

In a system-fee agreement the first accounting step is the creation of a system fee
ledger, which accomplishes a mass swap out of all of the outstanding deficit shares
for both the U.S. and permittee within a specific reciprocal right-of-way agreement.
This mass swap out would include all current deficit shares for either road
replacement costs or capital improvements.

This step is accomplished by creating a system fee ledger which posts all current
deficit balances contained in individual road amortization records. The posting is
done in one of two columns: 1) BLM deficit balances, and 2) permittee deficit
balances. Each party’s deficit balances are then totaled and the lesser total is
subtracted from the greater, leaving a net deficit balance for only one party.
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b. Close out of Individual Road Amortization Records for
Historical Purposes

The districts should strongly consider making notation to the individual road
amortization records that have been brought forward into the system fee ledger,
indicating that the remaining deficit balances have been transferred to the system
fee ledger as of the date the system fee ledger was established. If a district has an
automated system, making this posting will make it easier to determine whether any
individual road was brought forward into the system fee ledger without having to
search through the entire system ledger one line at a time. lllustration VI-8, page 1,
is a sample record to accomplish this.

c. Determination of System Road Use Fee (per MBF)-- Applicable
to All Roads or Improvements

The next step is to establish (negotiate) a reasonable road use fee which would be
applicable to both parties and for any road or improvement used by either party.
The fee is negotiated and is usually: 1) based on the average road use fees within
the system-fee area, and 2) is adequate to pay off the remaining deficit balance in a
reasonable period of time. Once the road use fee is agreed upon by both parties,
the fee is applicable for all hauling, unless the parties negotiate a new fee.

d. Posting of Road Use in System Ledger

In a system-fee agreement, since only one party has a deficit balance at any given
time, only the party with the deficit balance at their time of haul would pay this
negotiated system road use fee per MBF. This fee would be paid by the deficit party
for all hauling over any system roads until either: 1) the deficit party has paid their
deficit balance down to zero, or 2) the other party has a first use fee calculation and
the resulting deficit share for that party exceeds the remaining system deficit balance
(hence, the deficit party would change to the other party).

In the case of haul over permittee roads by BLM's licensees, if BLM is the deficit
party at the time the timber sale is advertised (and an allowance for the appropriate
road use fees is made), this use would be pencil posted at the time of contract
award or timber sale modification approval with a final verification of posting at the
close out of the timber sale. If the BLM is not the system deficit party at the time the
timber sale is advertised, no posting is done.

In the case of haul by permittee over U.S. roads, if the permittee is the deficit party
at the time the report of road use if filed, the negotiated road use fee would be
applicable and the payment for haul period (road use fee/MBF times the volume
hauled) would be deducted from the permittee’s deficit balance. If the permittee is
not the system deficit party at the time of their haul, no posting of road use is done.
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However, both parties need to be sure that the specific roads or improvements being
used are definitely included in the system-fee ledger and have previously been
amortized as shown in the following section.

lllustration VI-7 shows samples of posting of road use under a system ledger.

e. Posting of New Deficit Shares for Roads or Improvements Not
Previously Amortized

Once a deficit party’s system ledger deficit balance has been paid off, all roads in
the road system are free use to that party (unless they have first use on a road or
improvement for which a fee calculation was never completed). The creation of the
system fee ledger only brings forward those roads or improvements which were
previously bought into at the time the system ledger was created. It should never be
assumed that just because there is a system ledger that every road or improvement
in a specific reciprocal right-of-way agreement is included in the system ledger.

In a system fee arrangement, road use fee calculations are still completed for roads
or improvements not previously amortized, but only for the purpose of determining
the using party’s deficit share in a road (or improvement). The road use fee/MBF is
not calculated since the system road use fee is already established. The process of
completing these fee calculations is the same as that identified in Chapter IX.,
Section C., except no road use fee/MBF is calculated.

When new percentage shares are calculated for roads or improvements, the new
deficit shares are posted to the system ledger. The new share would be “added to”
the balance of the using party. The net result may either reduce the deficit share of
the other party or bring the other’s party’s deficit share balance to zero (if the new
calculated deficit share exceeds the other party’s balance), thus switching the deficit
party to the one with the new calculated share.

lllustration VI-7 includes samples of posting to the system ledger of new deficit
shares for individual roads.

f. Posting of New Calculated Shares to Individual Road
Amortization Records (Optional)

Under a system fee arrangement, while individual road amortization records are not
utilized to track hauling and payments, it may be wise to create individual amortiza-
tion records to: 1) show that fee calculations have been completed for the specific
road (or segment) as a reference, and 2) indicate that the deficit share has been
established, and 3) zero out the new deficit share calculated for that road to indicate
it was transferred to the system fee ledger. If a district maintains automated records,
this additional tracking method will make it easier to tell if individual roads have been
bought into and added to the system fee ledger by searching for an individual road
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segment. Without making this tracking record, it may take longer to go through a
system ledger line by line to determine if an individual road has been cost shared.

lllustration VI-8, page 2 includes samples of individual road amortization records for
roads associated with a system fee agreement. These are the optional postings on
individual roads to show that deficit shares have been calculated by individual road
segment then the deficit share is immediately zeroed out and transferred to the
system ledger.

E. Annual Meetings
Standard language in most reciprocal right-of-way agreements provides for an
annual meeting between the parties for the purpose of discussing access needs and

other matters relating to the administration of the Permit and Agreement. Important
items which should be included on the annual meeting agenda are:

e anticipated right-of-way plats and/or first use requests,

e future road projects that may cause closures or delays in operations,
e planned timber harvest schedules,

e road decommissioning proposals,

e potential cost share opportunities (including swap outs),

¢ land ownership changes,

e assignment/amendment actions required,

e accounting Agreement updates,

e road closures and other access considerations, and

recent resource or administrative policy changes.

Minutes from the annual meeting should be taken and copies provided to both
parties. A copy should be placed in the appropriate reciprocal right-of-way
agreement files involved. Annual meeting planning should be coordinated with each
permittee and adjacent BLM District offices to avoid scheduling conflicts and to
consolidate meetings where practical.

If the meeting minutes only capture information sharing such as hauling plans,
special projects, introducing new employees, etc., they do not necessarily need to
be signed. Minutes should still be reviewed by both parties before they are
considered final. However, if there are any specific agreements made at the
meeting, these agreements should either be memorialized by signed minutes (with
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signatures of authorized officials of both the permittee and the BLM). Or, the
minutes may reflect “an agreement” to follow up with a separate document. For
example, if the parties wish to modify certain forms (such as the license agreement),
this modification may need to be done by means of a recorded amendment if the
license agreement form is an exhibit that is part of a recorded document.

If the wording in the specific reciprocal right-of-way agreement would allow for
modification of license agreements by written approval of the authorized officer
(instead of by recorded amendment), minutes could be used for this purpose as long
as both parties sign the minutes and the new license agreement is attached to the
minutes and memorialized in the record. Follow guidance in Chapter XII. and
Chapter V. regarding modification of agreement documents.

With the implementation of the BLM'’s road maintenance organization (MO), the BLM
will develop annual Road Maintenance Operations Plans (RMOP’s ) (on a fiscal year
basis) to plan out the road maintenance needs. Traditionally, annual meetings have
been held in the early spring and maintenance needs for the following haul season
(summer) are brought forward by the permittees at that time. However, since the
fiscal year for the BLM begins in October, and the RMOP is assembled at that time,
it may be prudent to schedule meetings just prior to or early in the fiscal year in order
to build the permittee maintenance needs into the RMOP early.

F. Transfer (Assignment) of U.S. Rights in the Agreement

Chapter XI. - Assignments, does not address the assignment of U.S. rights in an
Agreement because that situation is extremely rare. However, there may be a
situation in which the U.S. lands that are served by the Agreement may transfer out
of federal ownership. The new landowner may request that the U.S. transfer those
rights to provide access for the management and removal of timber and forest
products from the transferred lands.

An opinion from the Regional Solicitor's Office indicates that the rights acquired by
the U.S. in an Agreement are in gross and may be assigned, as there is no language
in the Agreement to indicate otherwise. Although the standard Agreement form
does not refer to "assigns” of the U.S. in the granting clause, it does state that "the
Agreement shall inure to the benefit of and shall be binding on the successors in
interest of the parties thereto." This language sufficiently demonstrates that the
parties to a reciprocal right-of-way agreement intended the Agreement rights to be
transferable, and are not personal to the U.S. The ability of the U.S. to assign the
interest acquired under an Agreement is supported by the fact that the reciprocal
rights held by the permittee under the associated permit are assignable under

43 CFR 82812.7. However, Agreement rights will not transfer automatically upon
the disposal of the federal land served by the Agreement and must be transferred
through a separate conveyance. This conveyance may be in the form of a release
of the Agreement to the new landowner. See Chapter XII. for Agreement release
guidance.
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Most public lands in western Oregon are involved in a reciprocal right-of-way
agreement and subject to a permit or permits. It is a responsibility of the BLM to
make the transferee of U.S. land fully aware of the rights in any Agreement and their
responsibilities in administration of any permit(s) that may be involved. In most
cases, the new landowner and permittee will elect to release their respective rights
in the reciprocal Agreement and Permit and negotiate a private access arrangement.
BLM should encourage this approach to avoid potential problems for the new
landowner and the permittee in the interpretation and use of a reciprocal right-of-way
agreement.

G. Road Records

The BLM maintains records for individual roads or road segments to document items
including road construction, control, capitalization, improvements, road maintenance
and transportation management information. Road records also form an essential
component of the U.S. accounting for amortization of roads and capital expenditures
as provided for under the 43 CFR 82812, including road use fees, deficit shares,
road maintenance expenditures and collections. The BLM in western Oregon has
identified, at a minimum, certain information which must be maintained by the
agency to adequately manage a road records system and to provide administrative
support and accountability to the O&C logging road right-of-way program. This
information is divided into three main components: Maps, Road Record Support
Files, and the Accounting System.

Each BLM district is encouraged to implement the road records system described
below, which provides a concise and complete system for road records.
Conformance to this record-keeping system will also ease the conversion to any
future automated data processing system. See Chapter XV. for guidance in matters
related to the Transportation Management System (TMP).

1. Maps

Maps are an essential part of road record information and administration of
reciprocal right-of-way agreements. Each BLM District should develop a map or
maps of the road transportation system within their jurisdiction. Road and road
segment information shown on the map should include:

e road number and segment,
e road control, and

e land ownership and public land status (Public Domain, O&C, Coos Bay
Wagon Road, other).

It is suggested that the BLM District Transportation Plan Map be used as a base
map for the road network. The development and utilization of Geographic
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Information System (GIS) capabilities and existing road database and land status
information will improve the capability of the information to be modified or added to
over time as the transportation system and land status change. Computer-based
mapping will also provide for ease in sharing this information with permittees or
incorporation into BLM’s land use planning efforts in the future. Hardcopy maps
should be prepared in black and white to expedite conversion to an automated
system.

2. Road Record Support File
A road record support file should be prepared for each road or road segment within
the BLM'’s transportation system, and contain the following information as a
minimum:

e Road Number

e Segment
e Name

e Control

e Length

e Land Status

e County

e Resource Area

e Origin

e Road Value

e Surfacing Capitalization

e Date surveyed or marked on ground

e History of construction and improvement
Supplemental documentation in the road record support file should also include
engineering appraisals, the Exhibit C from a BLM timber sale contract, right-of-way
reservation, easement deed, road plan and profile and/or a road survey and location

map.

The following formatting suggestions for setting up a road record may not be
applicable to all roads in a particular BLM district or resource area, but they are
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included as an acceptable method of setting up a road record support file. Each
folder for a road (system or segment) should contain:

File tab which shows: Road number, road name (if applicable), road owner or
controller, and whether the road was constructed by timber sale (TS) or
constructed or purchased with appropriated timber access road funds (ACC).
Example: Rd. 20-11-15 Little Cr. BLM (TS).

A checkilist for road records processing.

All Journal vouchers pertaining to that particular road (system or segment).
An estimate of road replacement cost summary or road appraisal summary.

Detailed road replacement costs.

The tributary area calculation (to be computed only at the time of first use by
a permittee).

A map at a scale not less than two inches to the mile.
The road system or segment.

The tributary area and ownership of land and road (to be completed at the
time of first use).

A narrative history showing: Road Number, Road name (if applicable), Road
length (in miles and tenths or feet), Beginning point of road, Ending point of
road, Road history, Date road completed, Date and description of
improvements.

A road record support file for a road or road segment in which amortization fees
have or are to be established and collected will require the following additional
information:

A narrative description and history of the segment. This should include the
name and permit number if constructed under a permit.

Computation of tributary volumes.
A map showing tributary area, road segments, and road number.

Computation of road replacement costs with summary including allocation, if
appropriate.

Where it is necessary to secure permittee approval of road use fee calculations for
permittee use of U.S. roads, the road record will not be established until a
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permittee’s accepted copies of these computations are received by the BLM. The
file may then become part of the official BLM road record system.

H. Reporting Units of Accomplishment and Data Entry for LR2000

There is large amount work associated with the administration of reciprocal right-of-
way program. In the past there has not been a consistent approach to recognizing
this work and reporting units of accomplishment. The table found at Illustration VI-9
has been developed to provide a consistent way of reporting units of accomplish-
ment associated with O&C reciprocal right-of-way work. This illustration also covers
actions associated with cooperative agreements with the U.S. Forest Service and
the State of Oregon.

The sub-activities that usually fund this work are also shown in the chart. This table
also provides LR2000 action codes that must be entered for each type of action.
These come from the Lands Data Standards.

lllustration VI-10 was developed as a tool for abstracting all required data in an
existing reciprocal file. This will aid in guiding new employees through the process
of abstracting data from existing files.

l. Case File Organization, Management and Retention

Each District has historically utilized its own system for organizing unilateral permit
and reciprocal right-of-way agreement case files. This section is intended to provide
guidance regarding case files for reciprocal right-of-way agreements.

Since most reciprocal right-of-way agreements are perpetual, their case files can
become voluminous with time. It is vital that the key documents needed for long-
term management be securely preserved in a manner that assures they will continue
to be available even if the reciprocal right-of-way agreement case file is damaged or

destroyed. The vital reciprocal right-of-way agreement records include the original
signed copies of the following:

e Permit,

e Agreement,

e amendments,
e assignments,

e right-of-way plat supplements (construction, improvements, tramway,
tailholds, etc.),

e road use fee calculation supplements,
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e swap out letters or accounting agreements, and

e letters of agreement regarding mutually agreed upon changes to items not
requiring an amendment.

e Road use reporting, billing and receipts

In order to facilitate access to the records typically needed by a number of personnel
working on different aspects of post-authorization administration, a system for
reciprocal right-of-way agreement case file management should ideally incorporate
the following features:

e The Permit and Agreement documents, amendments, assignments, and any
other documents establishing or changing the lands, roads, terms and
conditions included in the reciprocal right-of-way agreement should be filed in
a separate section. For security purposes, the original legal documents with
original signatures may be filed in a separate file and working copies placed
in the case file used in day-to-day management of the reciprocal right-of-way
agreement.

¢ Reports of Road Use, along with copies of billing notices and receipts should
be filed in a separate section.

e Supplements (right-of-way plats and fee calculations) should be filed
separately with each supplement placed in its own clearly-labeled section.

e Correspondence should be filed chronologically in a separate section.

Records management personnel in each District should be consulted in developing
a plan to securely retain these vital records. The plan should include provisions that
these vital records be copied and at least one set of copies stored off-site at a
secure location. These documents should ideally be scanned and preserved
electronically and updated on an annual or semi-annual basis. Paper copies may be
utilized until scanning can be completed.

Reciprocal right-of-way agreement case files should be retained in the appropriate
District or Resource Area office until both the Permit and Agreement have expired
and been closed or otherwise terminated. The case file should then generally be
transferred to the OSO. When a reciprocal right-of-way agreement has been
superseded by a new reciprocal right-of-way agreement, certain portions of the
superseded case file (such as right-of-way plat supplements) may continue to be
needed periodically in administering the new reciprocal right-of-way agreement. In
this situation it may be advisable to retain the superseded case file in the District or
Resource Area, or to incorporate copies of the relevant portions of the case file into
the case file of the successor reciprocal right-of-way agreement.
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lllustration VI-1
Notice of Noncompliance
Page 1 of 1

United States Department of the Interior

BUREAU OF LAND MANAGEMENT
Eugene District Office
P.O. Box 10226
Eugene, Oregon 97440-2226

IN REPLY REFER TO:

2812(ORG CODE)
[PERMIT/SERIAL NO.]

CERTIFIED MAIL - RETURN RECEIPT REQUESTED

March 1, 2004

Attn: : 0O&C Logging Road
Permittee : Right-of-Way Permit
Address : OR099999 (E0006)

City, Oregon 97000

NOTICE OF NONCOMPLIANCE

Dear Permittee:

Under the terms of Paragraph 11, Exhibit A of your O&C Logging Road Right-of-Way Permit
E-0006, whenever you move any timber over a BLM-controlled road included in your permit, you
are required to provide to the BLM a certified report of such timber haul by the 15" of the month
following the end of the quarter in which the haul occurred. Personnel from this office have
documentation that, in November and December, 2003, your trucks were transporting timber
from your ownership in Section __ , T. S, R.___ W., W.M. over BLM Road No.

. A certified report of road use was thus due in this office by

January 15, 2004. No such report has been received.

Failure to submit a certified report of road use when you have moved timber over a BLM-
controlled road constitutes noncompliance with the terms of your O&C Right-of-Way and Road
Use Permit E-0006. In order to remedy this noncompliance, a certified report of road use for the
4™ Quarter of 2003 must be received in this office by March 30, 2004.

Sincerely,
Field Manager

Field Office
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lllustration VI-2

2"P Notice of Noncompliance with Remedy Sought and Potential Adverse Actions if
Continued Noncompliance

Page 1 of 2

United States Department of the Interior

BUREAU OF LAND MANAGEMENT
Eugene District Office
P.O. Box 10226
Eugene, Oregon 97440-2226

IN REPLY REFER TO:
2812(ORG CODE)
[Permit/serial No.]

CERTIFIED MAIL - RETURN RECEIPT REQUESTED

Date

Attn: : 0O&C Logging Road
Permittee : Right-of-Way Permit
Address : OR099999 (E0006)

City, Oregon 97000

CERTIFIED REPORT OF ROAD USE REQUIRED
PERMIT HELD FOR TERMINATION

Dear Permittee:

By letter dated March 1, 2004, we notified you that you were in nhoncompliance with the terms
and conditions of your O&C Logging Road Right-of-Way Permit No. for failure to submit a
certified report of road use for the 4™ Quarter of 2003. Such report was due no later than

March 30, 2004, but has not been received.

The regulations at 43 CFR 2812.8-1(b) state that “the Authorized Officer in his discretion may
elect to terminate any permit or right-of-way issued under this paragraph, if the permittee shall
fail to comply with any of the provisions of such regulations or make defaults in performance or
obligation of any of the conditions of the permit, and such failure or default shall continue for
60 days after service of written notice thereof by the Authorized Officer.”
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You are hereby notified that if a certified report of road use for the 4™ Quarter of 2003 is not
received in this office within 30 days of your receipt of this decision, this office will issue a
decision terminating your O&C Logging Road Right-of-Way Permit No. . We will then
determine road use and maintenance fees due and collect them from your Surety Bond No.

Sincerely,

Field Manager
Field Office

cc: Bonding Company
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Final Decision to Terminate and Attach Bond for Continued Noncompliance
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IN REPLY REFER TO:
2812[org code]
[Permit/Serial Nos.]

CERTIFIED MAIL - RETURN RECEIPT REQUESTED

June 15, 2004

Attn: : 0O&C Logging Road
Permittee : Right-of-Way Permit
Address : OR099999 (E0006)

City, Oregon 97000

FINAL DECISION:
TERMINATION OF PERMIT E-0006
AND SEIZURE OF BOND FOR NON-PAYMENT

Dear Permittee:

By letters dated March 1, 2004, and May 10, 2004 we notified you that you were in
noncompliance with the terms and conditions of your O&C Logging Road Right-of-Way Permit
E-0006 for failure to submit a certified report of road use for the 4™ Quarter of 2003. Such
report was due no later than March 30, 2004, but has not been received.

The regulations at 43 CFR 2812.8-1(b) state that “the authorized officer in his discretion may
elect to terminate any permit or right-of-way issued under this paragraph, if the permittee shall
fail to comply with any of the provisions of such regulations or make defaults in the performance
or obligation of any of the conditions of the permit, and such failure or default shall continue for
60 days after service of written notice thereof by the Authorized Officer.”

On you were sent a notice that if your certified report of road use for the 4™ Quarter of
20__ was not received in this office within 30 days of your receipt of the letter, your O&C
Logging Road Right-of-Way Permit No. would be terminated. You have failed to provide
the requested report of road use. Therefore, your O&C Logging road right-of-Way Permit No.
is hereby terminated. We will determine the amount of any road use and maintenance
fees (including surface replacement fees) due and collect them from your Surety Bond No.

The termination of this permit constitutes a final decision by the Bureau of Land Management in
this matter. This decision may be appealed to the Interior Board of Land Appeals, Office of the
Secretary, in accordance with the regulations contained in 43 CFR, Part 4 and the enclosed
Form 1842-1. If an appeal is taken, your notice of appeal must be filed in this office (at the
above address) within 30 days from receipt of this decision. The appellant has the burden of
showing that the decision appealed from is in error. This decision shall remain effective,
pending appeal, pursuant to 43 CFR 2801.10(a).
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If you wish to file a petition (pursuant to regulation 43 CFR 4.21 (58 FR 4939, January 19, 1993)
for a stay of the effectiveness of this decision during the time that your appeal is being reviewed
by the Board, the petition for a stay must accompany your notice of appeal. A petition for a stay
is required to show sufficient justification based on the standards listed below. Copies of the
notice of appeal and petition for a stay must also be submitted to each party named in this
decision and to the Interior Board of Land Appeals and to the appropriate Office of the Solicitor
(see 43 CFR 4.413) at the same time the original documents are filed with this office. If you
request a stay, you have the burden of proof to demonstrate that a stay should be granted.

Standards for Obtaining a Stay

Except as otherwise provided by law or other pertinent regulation, a petition for a stay of a
decision pending appeal shall show sufficient justification based on the following standards:

(1) The relative harm to the parties if the stay is granted or denied,
(2) The likelihood of the appellant's success on the merits,
(3) The likelihood of immediate and irreparable harm if the stay is not granted, and

(4) Whether the public interest favors granting the stay.

Sincerely,

Field Manager
Field Office

cc: Bonding Company (with bond number reference)
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Notice of Noncompliance Resolved
Page 1 of 1

United States Department of the Interior
BUREAU OF LAND MANAGEMENT
Eugene District Office
P.O. Box 10226
Eugene, Oregon 97440-2226

IN REPLY REFER TO:
2812

NOTICE OF NONCOMPLIANCE RESOLUTION

CERTIFIED MAIL - RETURN RECEIPT REQUESTED

Date

Attn: : 0O&C Logging Road
Permittee : Right-of-Way Permit
Address : OR099999 (E0006)

City, Oregon 97000

Dear Permittee:

We have received the certified report of road use for the 4™ Quarter of 2003 that was the subject
of our Notice of Noncompliance and follow up letter, dated March 1, 2004, and May10, 2004,
respectively. The report was received in this office on June 22, 2004. Receipt of the report
resolves the noncompliance issue. Thank you for your cooperation.

Sincerely,

Field Manager
Field Office

cc: Bonding Company (with bond number reference)
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Illustration VI-5
Form OR 2812-19 - Road Amortization and Fee Record
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Sample Road Use Fee Swap Out Letter
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2812 {Org Code]
[Permit No.]
[Serial No.]

Ms. Rita Wright
We Wanna Log Il, LLC

Dear
Under the terms of O&C Logging Road Right-of-Way Agreement and Permit No.

, you requested a swap out of certain road deficit balances of the United States
and [name of Permittee].

This letter confirms our agreement to a swap out of deficit shares as shown below.

Permittee Deficit Balances and Swaps BLM Deficit Balances and Swaps
Permittee Permittee BLM BLM
Road or Deficit Deficit Deficit Deficit
Improve- Balance Balance Balance Balance
ment Prior to Amount of After Prior to Amount of After
Road No. Seg Owner Swap Swap Out Swap Swap Swap Out Swap
XX-XX-01.00 A Permittee $2905.60 $2905.60 $0.00
XX-xx-03.01 Permittee $9389.06 $9389.06 $0.00
XX-xx-03.02 Permittee $944.71 $944.71 $0.00
XX-xx-15.00 A Permittee $1637.09 $1637.09 $0.00
XX-xx-15.00 B Permittee $3419.85 $3419.85 $0.00
XX-xx-15.01 A BLM $2055.13 $2055.13 $0.00
XX-xx-15.01 B BLM $5193.98 $5193.98 $0.00
XX-xx-15.01 C BLM $218.67 $218.67 $0.00
XX-xx-18.01 B BLM $642.99 $642.99 $0.00
XX-xx-19.04 A BLM $647.13 $647.13 $0.00
XX-xx-19.05 C BLM Imp $1037.35 $1037.35 $0.00
XX-xx-21.00 D1 | BLM Imp $1833.73 $1833.73 $0.00
XX-11-22.02 BLM $2499.41 $2499.41 $0.00
XX-xx-23.01 A BLM $6734.23 $4167.92 $2566.31
Total Amounts Swapped $18,296.31 $18,296.31
Handbook note: These two amounts should be
equal. T T
BLM Oregon State Office Handbook H-2812-1 Rel. 2-166

Supersedes Rel. 2-165 March 31, 2014



CHAPTER VI - POST AUTHORIZATION ADMINISTRATION VI-33

lllustration VI-6
Sample Road Use Fee Swap-Out Letter
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If you have any questions, please call at () - . If you concur
with this exchange of deficit shares, please sign below and return one copy of this letter
to the attention of at the above address.

Sincerely,

Field [or District] Manager
[Resource Area or District]

[Permittee Name] Concurrence:

| concur with the exchange of deficit shares as identified above.

Signature Date

Title:

cc: Accounting Technician
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CHAPTER VI - POST AUTHORIZATION ADMINISTRATION

Illustration VI-7

Road Amortization Ledger for System Fee Agreement

Page 1 of 1

Example - System Fee

Balance Shect

I oo Road Use  Sys oo TR e e o

UNITED STATES -\ T.,:.E User | Shret oo pom M M%n R ]
BUREAD OF LAND MANAGEMENT[Sslem Fee % § R 11 == i ) ]
B § B tegt  Bufeetype |

==>=.;_oﬂ.__w_..n.w_ﬂ.“uz ANDFEE[ L T -  [Fund St E-101 (Agreement No)  (ACCHEES)

’ Y o  ReadComrel Poomitice Name
Die Accounting Refercnce _ Vol | Rate Amount Fiid - BLM -it Permitiee | Pemitiee

[ HLM | Permitiee | Buy-In p Biy-In Balince
11172000 _[Amendment 1 10 E-10] S2.000 i 85,000.00 0.0
D11/2000 [BLM Buy-in Rd 18-T-1 A (Supp Al T.5. Nam I 1000 s 10000 “0.00
BIM00_ [Permitiee Buy-in Rd. 18-7-10 AG (Swp 1] . LI00.00 400000 0.0
H/15/2000 [BLM Purchaser Haul 2000 Q1 (1.5 Nume) 5000 §2.00 1,000.00 0.0 100, T
B/1/2000 [Permittee Buy-in Rd 18-7-10.1 (Supp2) - cﬁ 50000 400.00
[7/1512000 [Permitiee Haul 2000 2 50 520 0.00 100.00 0.0} 300.00

—

How this works:

The tricky thing to remember is that the balances are deficient balances (like on a credit
card bill, the positive numbers reflect what's owed). The running halance columns are
split to show who carries the balance (rather than relying on determining liability based
on positive or negative numbers in a grand tolal column),

There are two sets of balances that are being watched on this sheet (BLM Balance &
Permittee Balance). One party always carries the balance (unless the balance is $0.00
for hoth parties). If a transaction exceeds one party's debt, then the excess becomes the
other party’s debt (e.g. an overpayment of road fees by the permittee becomes a debt
that the BLM owes the permittee),

A "Buy-in" will increase the debt of the party buying into the road, just as payment for
road use will reduce that debt. Whatever increases the debt for the BLM will reduce the
permittee’s debt & vice-versa.

Rel. 2-165
02/17/2009
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e NTEDSTATES | Rosd User share Rgdlhe  Sys M |[RoadNo. 32-4-18 gment_A

BUREAU OF LAND MANAGEMENT || FEmmittee 0.0% $ _16,000.00 __ 3.45 Road Name BLMControlledRoad
g % 8 Length 1.21 Surface Type_BST
ROAD AMORTIZATION AND FEE % § Fund Status _F E-1564 (ACC)TS)
RECORD % § Road Control _BLM BLM Deficit Control
% 3 Deficit Type: BASE
Vol. Amount Paid Permittee
Date Accounting Reference Hauled | Rate Total - |.m..4._du.| Defici Defici Defici Defici
(Mbd. ft) _ W-E.._m"m 1arus Investment Investment Investment Investment

6/25/2002|| Fee calc for arginal road 345 g_|p8 16,000.00
10/5/2002]| Road use July - Sept 2002 956 | 3.45 w.mmg_mo_ 3.208.20Pa 10/30004|  12,701.80 [[CBS Receipt}23456

1/5/2003|| Road use Oct - Dec 2002 220 345 759.00] 4.057.20}d 11257200{| 11,942.80 [CBS Receipt[p34765
5/30/2004|[ Remaining b lidated in System 3.45 [[11,942.80] 16,000.00 0.00 {[See System Hee Amort Shdpt for E-1300

Fee Agreement Dated 5/15/2004 see amort
sheet for System Fee Agreement for E-1300

The sample is created to demonstrate how an individual road amortization record deficit share

balance in one agreement has been transferred to a system fee ledger at the time of

Sample Individual Road Amortization Records Associated with System Fees
consolidation of the two agreements.

CHAPTER VI — POST AUTHORIZATION ADMINISTRATION
Page 1 of 2

lllustration VI-8

32-4-16A RWA E-1564 RoadinfolD: 344
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lllustration VI-8
Sample Individual Road Amortization Record Associated with System Fees
Page 2 of 2

Note: This sample is to document that a road use fee calculation has been completed (deficit
share only—no road use fee) for a road already in a system fee agreement. It documents the
date of calculation and amount and party responsible for the deficit share and then transfers the
deficit balance to the system fee ledger.
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lllustration VI-9
Guide for Units of Accomplishment, LR2000 & Time Coding
Page 1 of 5

VI-37

GUIDE FOR REPORTING UNITS OF ACCOMPLISHMENT AND TIME CODING

For O&C Rights-of-Way,
BLM/State of Oregon Cooperative Agreement, and
BLM/Forest Service Interagency Agreement

(Page 1 of b)

o (%]
> o > f
c X o < < (] <
2 L2 L o e8| o0 c
= o= n a = O = O IS
o S5 O C > ] X o o O 0w [0}
< n < O o a4 <CO L ONa] 14
UNILATERAL PERMITS
Unllate_ral Permit 6310 281210 | ER | 307 ROW Granted-
Authorized Issued
Unilateral Permit Aoplication
Application 6310 | 281210 | ER | 125 Rz.pecte 4 Denied
Denied/Rejected !
Includes
Authorization adding/deleting lands or
Unilateral Permit Amended | 6310 | 281210 | ER | 304 e stips or modifying stips,
Amend/Modified
etc. Enter amendment
No. in remarks.
Unilateral Permit Assigned Assignment Retains same Serial
(Full) 6310 | 281210 | FP | 139 Approved No./Permit No.

Unlla_teral Permit Assigned 6310 | 281210 | FP | 553 Cas_e Created by
(Partial) Assignment

New case created by
partial assignment gets
new serial No. AND
new local permit No.

Unilateral Permit

Extended/Renewed 6310 | 281210 | ER | 308 ROW Renewed
Need to use both 244
Unilateral Permit Case 244, Terminated/Case and 970 to have case
Closure 6310 | 281210 | FP 970 Closed disposition changed to
“closed.”
Unilateral Permit Application
Application Withdrawn 6310 | 281210 | FP | 130 Withdrawn
Unilateral Perm_lt Monitor of 6310 | 281210 | NH | 950 Compliance Report
Haul, construction, etc. Approved

Tri-Partite Agreement
between BLM and the

Enter Permittee’'s TS

Permittee’s TS purchaser 6310 | 281210 | FP | 887 Agreement Signed | purchaser (3rd party) in
; comments.
and the Permittee
410 Bond Rejected
Expired 6310 | 281210 | FP | 234 Expired
970 Case Closed
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Guide for Units of Accomplishment, LR2000 & Time Coding
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VI-38

GUIDE FOR REPORTING UNITS OF ACCOMPLISHMENT AND TIME CODING
For O&C Rights-of-Way,

BLM/State of Oregon Cooperative Agreement, and

BLM/Forest Service Interagency Agreement

(Page 2 of 5)

RECIPROCAL PERMITS (Permittee Use)

Reciprocal ROW Permit

ROW Granted-

Must use “FD” suffix

Authorized 6310 | 281230 | ER | 307 Issued after Serial No.
Reciprocal ROW Permit Authorization Must use “FD” suffix
Amended 6310 281230 | ER | 304 Amend/Modified after Serial No.
Rec_lprocal ROW Permit 6310 281230 | FP 139 Assignment Retains same Serial
Assigned (Full) Approved No.
New case created by
Reciprocal ROW Permit Case Created by partial assignment gets
Assigned (Partial) 6310 | 281230 | FP | 553 Assignment new serial No. AND
local permit No.
Supplements to Reciprocal
ROW Permits (includes:
1) crossing Plat (including
construction, improvement Enter supplement Nos.
plats, and tailhold/guyline 6310 | 281230 | FP | 393 Decision Issued if applicable, in
requests), 2) fee comments.
calculations, 3) swap-outs
and 4) terms and
conditions of use.
Compliance exam
approved — Review of
Hauling Reports (|nc.|l.1d|ng 6310 | 281230 | NH | 950 Compliance Report
after-haul road condition Approved
exams)and construction
inspection
Need to use both 244
Reciprocal Permit Case 244, Terminated/Case and 970 to have case
Closure 6310 | 281230 | FP 970 Closed disposition changed to
“closed.”
ggt‘vpvzgt:eBﬁ&r’egg}ﬁmteeYS 6310 | 281230 | FP | 887 Agreement Signed ESrtsrrl:seer:n I(tf?ra((ja ’sa-lr—ts ) in
TS purchaser and the 9 9 P party
; comments.
Permittee
Expired 6310 | 281210 | FP | 234 Expired
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GUIDE FOR REPORTING UNITS OF ACCOMPLISHMENT AND TIME CODING
For O&C Rights-of-Way,

BLM/State of Oregon Cooperative Agreement, and
BLM/Forest Service Interagency Agreement

(Page 3 of b)

RECIPROCAL AGREEMENTS (BLM Use)

Reciprocal ROW 345 Easement Enter Recording
Agreement Acquired 6310 | 210003 | HN* " | Issued/Title info in 404 action
404 . "
(new Agreement?) Recordation remarks.
Enter Recording
info in 404 action
Reciprocal ROW Authorization rr?crzrl]l?drl; This
Agreement Amended + | 304, | amend/modifie . .
(to add rights (lands, | 8310 | 210003 | HN* 1 400" | 4 & Title adding/deleting
. lands in Schedules
etc.) for U.S)) Recordation. or
adding/deleting/mod
ifying stipulations.
Supplements to
Reciprocal ROW
Agreement: (includes:
1) right-of-way
E:)ar:gtr;ﬁlcut?(;rr:g Compliance Enter supplement
( ' 6310 | 210003 | FP | 950 P number in
improvement plats, approved
. . comments.
and tailhold/guyline
requests), 2) fee
calculations, 3) swap-
outs and 4) terms and
conditions of use;
License Agreements Compliance Enter BLM's timber
9 6310 | 210003 | FP | 950 P sale purchaser in
for BLM TS. approved
comments.
Reciprocal ROW 620 Sics:g;ﬂimer This is for release of
Agreement - Release 6310 | 210003 | FR ! . the agreement in its
; 404 Issued/Title .
of Rights h entirety.
Recordation
Reciprocal ROW QCD- Enter
Agreement — Release 620, | Disclaimer Road/Segment and
of Road Control to 6310 | 210003 | FR 404 Issued/Title transferee’s name
Permittee Recordation in comments.

*HN is reported in acres. The acres added or deleted should be updated in the total acreage
portion of LR2000. Additionally the remarks section should include a reference to the
modification number and the number of acres added or deleted by that modification.
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VI-40

GUIDE FOR REPORTING UNITS OF ACCOMPLISHMENT AND TIME CODING
For O&C Rights-of-Way,
BLM/State of Oregon Cooperative, and
BLM/Forest Service Interagency Agreement

(Page 4 of 5)

BLM/State of Oregon Cooperative Agreement

Road Agreement with

State, County, Etc. (Parent 6310, 281400 | ER | 887 Agreement Signed Enter state/county
1430 agency or department
Agreement)
;'é ?gs(e:g\l?r:teen;;ntjsf:réf Issue a “suffix” to the
’ Y, €tc. 6310 | 281400 | ER | 887 Agreement Signed | serial number for each
BLM roads under ;
; license agreement.
cooperative agreements
Right-of-Way Permit
(Exhibit __) for construction i Issue a “suffix” to the
by State, County on BLM 6310 | 281400 | ER | 307 ROW Granted serial number for each
. Issued .
land under Cooperative permit.
Agreements
License Agreement for use Issue a “suffix” to the
of State, county roads for 6310 | 210007 | FP | 887 Agreement Signed | serial number for each
BLM TS purposes. license agreement.
Right-of-Way Permit
(Exhibit __) for construction 345 Easement Issue a “suffix” to the
by BLM on State or County | 6310 | 210007 | HN ! Issued/Title serial number for each
404 - .
land and under Recordation permit.

Cooperative Agreements

BLM/Forest Service Interagency Agreement

Interagency Agreements

ROW Granted-

Enter name of Forest in
remarks. Enter

with USFS/BLM (Parent 6310 | 281007 | ER | 307 :
Issued separate serial number
Agreement)
for each Forest.
License Agreements for
USDA-FS use of BLM Issue a “suffix” to the
roads under interagency 6310 | 281007 | ER | 887 Agreement Signed | serial number for each
agreement (their TS license agreement.
purchaser)
ROW Reservation for
USDA-FS Road ROW Granted- Issue a “suffix” to the
construction on BLM under | 6310 281007 | ER | 307 . serial number for each
. issued :
Cooperative Agreement ROW reservation.
(Exhibit C)
License Agreement for )
Issue a “suffix” to the
BLM use of USDA-FS 6310 | 210013 | FP | 887 Agreement Signed | serial number for each
roads for BLM TS i
icense agreement.
purposes.
Right-of-Wa ey | Fin®
Apgplication/F{eservation Isgue a "suffix” to the
6310 | 210013 | HN | 345 Easement Issued serial number for each

(Exhibit C) for construction
by BLM on USDA-FS land.

ROW reservation.
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Page 5 0of 5

Vi-41

GUIDE FOR REPORTING UNITS OF ACCOMPLISHMENT AND TIME CODING

For O&C Rights-of-Way,

BLM/State of Oregon Cooperative Agreement, and

BLM/Forest Service Interagency Agreement

(Page 5 of 5)

Easements
Release of Easement 6140, 620, QCD-Disclaimer
. 210013 FR Issued/Title
(partial or complete) 6310 404 h
Recordation

Trespass — Including Road Use

Process Report when all fees
Trespass/Unauthorized 6310 | 281009 | NJ | 018 Trespass Resolved | are paid and/or all
Use Cases damage is repaired.
Process Use if we can't
Trespass/Unauthorized 6310 | 281009 | NJ | 402 Trespass identify/ Iocate_the_
Unresolved trespasser or if it is
Use Cases -
uncollectible.
BLM Oregon State Office Handbook H-2812-1 Rel. 2-165
Supersedes Rel. 2-143 02/17/2009
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lllustration VI-10
Data Abstracting Guide for O&C Reciprocal Rights-of-Way
Page 1 of 12

DATA ABSTRACTING INSTRUCTIONS FOR
O. & C. RECIPROCAL RIGHT-OF-WAY AGREEMENTS AND PERMITS

1. Master Title Plat

Print a copy of the Master Title plat MTP) for reference in validating legal descriptions contained
within the reciprocal right-of-way agreement.

2. Completing Data Entry Sheets:

For new cases, whether the data is entered into LR2000 by the personnel who processed the
action, or an employee assigned data entry duties, it is necessary to complete some form of
data entry sheet. There is too much information to enter the data directly from the document.
An example of a data entry sheet is provided on page 11 of this illustration. The headings on
the data entry sheet correspond to the screen names in LR2000 for easy entry. Shaded boxes
are not entered in the system.

For files already entered into the system, start with the Serial Register Page (SRP). Minor
changes may be marked in red and entered from there, or it may be given to the data entry
person to correct. For significant changes complete a data entry sheet or. In the case of
lengthy legal descriptions, a data entry sheet for just location details is on page 12 of this
illustration.

Completely go through the file to abstract all necessary data and fill in the data entry sheet.
Start with the permit and then repeat the entire process for the agreement.

Existing cases will be entered in View Case Recordation and new cases will be entered in New
Case Recordation.

BLM Oregon State Office Handbook H-2812-1 Rel. 2-166
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PERMIT SIDE (FD)

A. Serial Number:

When a case is not in the system, a serial number will be generated by the system. All new
cases are assigned OR for both Geo State and Land Office and no prefix is used. The suffix FD
(federal lands/ Schedule 1) needs to be added after the number is generated before the case is
saved. The following is an example of a Serial Number entry.

Serial Number

Geo Land Prefi Serial # Suffix
| OR | A O] [ 099999 [ B

When a case is in the system, make sure the number is entered correctly and it contains the
correct suffix. Older cases in the system may be humbered as follows:

Geo State OR

Land Office OR
or ORE
or R

Prefix Blank if the Land Office is OR
0 if the Land Office is ORE, L, P or R
Serial No. six digit number beginning with zero

B. Case Header Details Screen

Case type: 281230 (reciprocal permits)
281210 (unilaterals)
Acres: enter once the total acreage is known or calculated for each line of legal

descriptions on the Location Details section.
Commodity code: 971 (permit)

The following is an example of a Case Header Details entry:

Case Header Details
Case Type Acres Commodity
[ Cc. 28] D.[ E o971 |

C. Customer Details Screen:

If all the names are already in an existing SRP, check the relationship codes and percentage of
interest for correctness as shown below. If not, the missing names need to be entered in the
new Customer Name Update Screen outside of New or View Case Recordation.
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1. Proprietor Name Screen:

Start with the original permittee. List all names in the chain of title. Check in LR2000 to verify
each name is in the system. If the name is already in the system the address will auto-fill when
the customer is selected in Lookup.

2. Interest Relationship:

Current 2800 case group Data Entry Standards require using either 65 or 61 and 29 for the
current grant holder. The same should apply to 2812 cases. Use ONLY these codes:

99 = Previous Int. party (for a previous Assignor or orig. if it has changed)

65 = Holder/Billee (current holder if they would also receive the bill)

29 = Current Holder (Only if bill goes to another party)

61 = Billee (if other than Holder)

19 = Administrative Management Agency (BLM)

3. Percentage of Interest:

For only one permittee, enter 100%. If it is a joint permit, it will usually be 50% in each block,
but check to make sure they each hold 50%. If other multiple parties, check the file to
determine what percentage each of them own.

For the BLM, always enter 0% for the permit.

The following is an example of Customer Details entries:

Customer Details

Proprietor Name Int Rel Pct Int Address City State Zip
WE WANNA LOG I 65 100.00 |155 Loggers Lane Roseburg OR 97470
CAVE MAN | OGGING LI C 99 0.00  [PO Box 555 Reedsoort |OR  [97467
BL M-COQS BAY DO 19 0.00 [1300 Airnart1ane  [North Bend  [OR  [97459

D. Location Details (Legal Descriptions):

Starting with the original permit and working forward, enter each legal description in Schedule 1
— U.S. Lands (or amendments thereto). Note below how to enter easements, etc. If there is
not enough room on the main form, use additional “Location Detail” data entry sheets (see page
12 of this illustration).

Check all legal descriptions against the MTP to verify the description and determine the
acreage.

For amendments that deleted lands, enter a 7 in the Sec. column in the first position of the
three-digit section number to indicate the legal was deleted. For example, if a legal in Sec. 2
was deleted the section column would read as “702".

As each legal description is entered, include the acreage, county and field office in the shaded
columns. Total the acres by field office and county. These totals will also be entered in the
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Jurisdiction Acreage screen. The county and field office is not entered here; the system will fill
these in.

If there is a parcel that has been released, identify those lands as such so that the acreage will
not be added to the total.

1. Meridian (Mer)

Always 33 (Willamette Meridian).

2. Township

Enter 3-digit Township with a leading zero. (e.g., 024 for 24) followed by OW (for West) or OE
(for East).

3. Range

Enter a 3-digit Range (use leading zeros)—(005 for 5), followed by OW (for West) or OE (for
East).

4. Section (Sec)

Enter 3 digits for Section Number (use a leading zero).

5. Survey Type-No.

Don’'t mix description types on one line. Refer to the Data Element Dictionary (DED) 3131 or
use the Lookup button if necessary, but the following codes should be sufficient for the
reciprocals and entered on each line:

A (Aliquot Part)
L (Lot — For government lots as shown on Master Title Plat)
1 (Free format — use this for easements and metes and bounds descriptions).

6. Subdivisions:
Enter as many subdivisions as you can fit for a given section on one line. If there are too many

for one line, use another line and repeat the section information. See instructions below for
separation of aliquot part and lot descriptions if more than one is entered on each line.
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a. Aliquot Parts:

When entering quarters, do not use %; for example, enter the SW¥SWvs as SWSW. When
entering half, do not use Y2, enter these as a 2; for example N%2NY% is entered as N2N2. Enter
aliquot parts one after the other with a comma between each description (no space) and a semi-
colon at the end of each line.

b. Lots:

Lots must be entered on separate line from aliquot parts. List lot #'s one after the other
separated by a comma (no space) and a semi colon at the end of each line.

c. Free Format Descriptions:

For easements, enter as Esmt RER-###; OR##HE; Vol###, Pg#;
For metes & bounds enter: M&B in (list aliquot part)

7. Agency Administrative Area:

Refer to DED 2929 or use the Lookup button if additional codes are needed. The following are
the most common used:

21000000 BLM
60 Private

Location Details

Mer Twp Rang Sec Type Nu Suf Subdivision Agency  Acres Co FO
33 10210(0090| 015 | A E2NE; 21000000 80| OR019 | U
33 (0210(/0090| 010 | L 2,3, 21000000 77.94] OR019 | U
3310260(0120( 001 | 1 M&B IN LOT 1, 21000000 6.4 OR011 | U

0370/0140| 009 | L 2; 21000000 37.96| OR015 | M

E. Action Details

Enter all mandatory codes as identified in the Lands Data Standards for this case type. Start in
back of the file (oldest) and work forward:
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Code | Remarks
MANDATORY

387 CASE ESTABLISHED. This will usually be the date of the first piece of
correspondence or memo in the file since most of the permits did not have a formal
application. (Don't need to write “Case established” as the computer will fill this
in—only need to enter the code.

Note: If there is a formal application, use “124”

124 APLN RECD (this is rare that there is actually an application)

846 EXEMPT FROM COST RECOVERY (use date of application or case established
above)

501 REFERENCE NUMBER (Enter Permit number such as R-1022, followed by a semi-
colon)

307 ROW GRANTED-ISSUED (Use date executed by BLM)

503 LENGTH IN MILES (In “Remarks” column enter “UNK;")(Use approval date by
BLM).

504 WIDTH IN FEET (In “Remarks” column enter “VAR";) (Use date executed by BLM)

763 EXPIRES (If perpetual, enter “01/01/9999" as date)

234 EXPIRED (if permit has already expired). Enter the date the permit actually expired
by its own terms.

244, | CASE CLOSED (if case has been closed). Enter the date the case was officially

970 closed.

MANDATORY IF THESE EXIST IN FILE

140 ASGN FILED (Enter date the assignment was applied for and “From [name of
Assignor];” in remarks. This needs to be done for each and every assignment.)

139 ASGN APPROVED (Enter date the assignment was approved and “To [name of
Assignee];” in remarks. This needs to be done for each and every assignment.)

304 AUTHORIZATION AMENDED/MODIFIED (Enter each amendment with the date
the amendment was approved by the BLM and “Amend No. _;” in remarks. This
needs to be done for each and every amendment.)

404 TITLE RECORDATION (Enter recordation information for any amendment (if
recorded)).

940 NAME CHANGE RECOGNIZED (If there was a corporate name change without an
assignment, enter the date the new name was recognized and enter “To [new
corporate name];”) (Make sure there is a name entry in the “Customer Details”
section for each name here).

393 FEE CALCULATION ACCEPTED BY PERMITTEE. Enter Code 393 (Decision
issued) and the date the fee calculation was “accepted” by the Permittee. Enter
“FC” and the Road No. in the remarks column (or supplement No. if the district
maintains supplement registers).

393 CROSSING PLAT SIGNED (Permittee over BLM). Enter code 393 (Decision
issued) and the date the Plat was signed by the BLM Authorized Officer. In the
remarks column enter “XPLAT” and the road No. (or the supplement No. if the
district maintains supplement registers).
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FOR PARTIAL ASSIGNMENTS — NEWLY CREATED PERMIT FILE
387 [Case Established] In newly created file use date Parent case was established.
307 [Row Grant issued] In newly created file use date Parent case was approved.
553 [Case created by assignment] Enter date the partial assignment was approved.
In remarks enter serial No. of parent permit (and R-## if room)..
501 Enter new district permit No. in remarks column. (In general remarks section
below enter: “This file was a partial assignment of R- from to

FOR PARTIAL ASSIGNMENTS — PARENT (RESIDUAL) PERMIT FILE
570 | [Case created by partial assignment] Use date the partial assignment is
approved . In the remarks column enter the serial number of the new permit
(and the “R-" No. if room).
Note: Use the “700” code in the “Location Details” screen (legal descriptions)
to delete from the parent SRP any legals which have been included in the
assignment once the assignment is approved. NOTE: IF THE ASSIGNMENT
IS “IN COMMON,” DO NOT DELETE THE LEGALS

F. Remarks

Enter further explanation for anything above. This should include as a minimum the following
statements:

“Reciprocal O&C Logging Road ROW Permit authorizes use of public land for [purposes
described in permit].”

And
“Acreage is not a calculated acreage.”

G. Jurisdiction Acreage

Fill in all of the following acreages/codes:

Type Code Acreage

Agncy 21000000 (for BLM) manually calculate & enter here

Cnty ORO019 (for Douglas) manually calculate & enter here

Dist ORZ10 (for Roseburg) manually calculate & enter here

Dist OR1048 [Res Area Code] manually calculate & enter here

Dist OR1058 [Res Area Code] manually calculate & enter here
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AGREEMENT SIDE (PT)

Repeat the process and complete same sections of data entry sheets as for Permit, following
same process except as noted below:

A. Serial Number:

Complete serial number section the same as for the permit except use PT (private lands) for
the suffix.

B. Case Header Details Screen:

Case type: 210003 for Agreements executed prior to FLPMA--1976
210013 for Agreements executed post-FLPMA-1976

Commodity code: 964 always for the agreement

C. Customer Details Screen:

1. Interest Relationship:

22 = Acquiring Agency (BLM).
33 = Grantor (original party that granted the rights to the U.S)
26 = Owner (current landowner)

If there are multiple owners set up a separate serial register page for each owner and enter a
01, 02, 03 in the suffix field to separate out the Schedule 2 lands that are now owned by
separate owners.

2. Percentage of Interest:

Enter 100% for the BLM interest. For all Grantors and Owners enter a 0%.

D. Location Details (Legal Descriptions):

Starting with the original Agreement and working forward, enter each legal description in
Schedule 2 — Permittee Lands (and amendments thereto).

Use same instructions as those provided for the Permit.
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E. Action Details

Enter all mandatory codes for the agreement as identified in the Lands Data Standards for this
case type (as shown below). Start with the oldest documents and work forward. The
mandatory codes for the agreement are different than the permit.

Code

Remarks

MANDATORY

387

CASE ESTABLISHED. This will usually be the date of the first piece of
correspondence or memo in the file since most of the permits did not have a
formal application. (Don't need to write “Case established” as the computer will
fill this in—only need to enter the code.

Note: If there is a formal application, use “124”

501

REFERENCE NUMBER (Enter Permit number such as R-1022, followed by a
semi-colon)

887

AGREEMENT SIGNED (Enter the date executed by BLM).

503

LENGTH IN MILES (In “Remarks” column enter “UNK;")(Use approval date by
BLM).

504

WIDTH IN FEET (In “Remarks” column enter “VAR";) (Use date executed by
BLM)

763

EXPIRES (If perpetual, enter “01/01/9999” as date)

404

TITLE RECORDATION. (Enter vol., book & page or reception # in action
column. There should be a separate entry for every amendment that was
recorded.)

MANDATORY IF THESE EXIST IN FILE

103

AMENDED/MODIFIED (Enter each amendment with the date the amendment
was approved by the BLM and “Amend No. _;” in remarks. This needs to be
done for each and every amendment.)

211

FEE CALCULATION ACCEPTED BY BLM. Enter Code 393 (Decision Issued)
and the date the fee calculation was “accepted” by the BLM. Enter the Road
No. in the remarks column (or supplement No. if the district maintains
supplement registers).

211

CROSSING PLAT SIGNED (Permittee over BLM). Enter code 393 (Decision
Issued) and the date the Plat was signed by the Permittee. In the remarks
column enter the road No. (or the supplement No. if the district maintains
supplement registers).

211

EXECUTED LICENSE AGREEMENT. Enter code 887 (Agreement Signed)
and the date the License Agreement was executed by the Licensor (Permittee)
and our TS purchaser. In the remarks enter the name of the TS and the year
(if indicated).
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MANDATORY FOR THE SEPARATE BUT EQUAL “AGREEMENT” CREATED BY
PARTIAL ASSIGNMENT (PT)

Create a new Serial Register Page using the Serial Number from the Original Agreement, but adding
an alpha-suffix in place of the “PT” (E.g., if the parent agreement was OR 22222 PT, and this is the
new agreement associated with the permit M-500A, then the new serial number would be OR 22222 A.

387 [Case Established] Enter the date the new agreement file was established.

307 [Row Grant issued] In newly created Agreement file, USE THE DATE THAT THE
AGREEMENT WAS FIRST ESTABLISHED—recording date (not the date the permit file was
established). The rights of the U.S. continue from the date they were originally recorded.

553 [Case created by assignment] Enter date the partial assignment was approved (and thus
which date caused the establishment of a separate “Agreement” file). In remarks enter serial
No. of parent AGREEMENT (and R-## if room)..

501 REFERENCE NUMBER (Enter Agreement number such as R-1022, followed by a semi-
colon)

887 AGREEMENT SIGNED (Enter the date originally executed by BLM).

503 LENGTH IN MILES (In “Remarks” column enter “UNK;"”)(Use approval date by BLM).

504 WIDTH IN FEET (In “Remarks” column enter “VAR”;) (Use date executed by BLM)

763 EXPIRES (If perpetual, enter “01/01/9999” as date)

404 TITLE RECORDATION. (Enter vol., book & page or reception # in action column for the date
the ORIGINAL AGREEMENT was recorded..)

404 TITLE RECORDATION (Enter also the recording information for the partial assignment (if it
was recorded).)

Enter all of the legal descriptions now owned by the Assignee (new Permittee). These are found in the
new Schedule 2 included in the partial assignment.

Remarks
F. Remarks
The same as for the permit.

G. Jurisdiction Acreage

All of the land in the agreement is going to be private land.

Type Code Acreage
60 Private calculate and enter here

Sometimes there will be state, county, or other federal agency land. Refer to DED 2929 or use
the Lookup button to find and select the property.
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Serial Number Case Header Details
Geo Land Office Prefix Serial # Suffix Case Type Acres Commodity

Customer Details
Proprietor Name Int Rel Pct Int Address City State Zip

Location Details
Mer Twp Rge Sec Type Num Suf Subdivision Agency Acres Co FO

33

33

33

33

33

33

33

33

KCUOI’] Beta||s

Action Date Code Action Remark

Remarks
Line # Remarks
0001
o2, |
Jurisdiction Acreage
Type Code Acreage
DIST
DIST
CNTY

AGNCY
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Data Entry Sheet — Legal Descriptions

Serial Number
Geo Land Prefi Serial # Suffix
[OorR | ] | |

Location Details
Mer Twp Rge Sec Type Num Suf Subdivision Agency Acres County FO

33

33

33

33

33

33

33

33

33

33

33

33

33

33

33

33

33

33

33

33

33

33

33

33

33

33

33
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VIl. BONDING AND INSURANCE

A. Purpose

This chapter covers the bonding and insurance requirements and guidance for
proper administration of bonds and insurance associated with O&C reciprocal
right-of-way agreements and unilateral permits.

B. Authorities

43 CFR 2812.
BLM Manual Handbook H-2801-3 — Rights-of-Way Bonds.

C. Need for Performance Bonds

A performance bond is a document (backed by monetary securities) filed under
the terms of a reciprocal right-of-way agreement or unilateral permit which
provides assurance to the landowner that the using party will perform under the
terms of a permit or reciprocal right-of-way agreement. If the permittee or BLM
licensee does not comply with terms and conditions of the unilateral permit or
reciprocal right-of-way agreement and fails to correct the noncompliance within a
reasonable time, the landowner may attach the bond to recover any unpaid costs
(such as to repair damage to roads, unpaid road use, maintenance or surface
replacement fees, etc.)

Performance bonds are provided to BLM by a permittee under the terms of a
reciprocal Permit or unilateral permit. The permittee can also require that the
BLM licensee (timber sale purchaser) file a bond to ensure performance under
the license agreement during the life of the timber sale.

Section D. below provides guidance on the right of the permittee to require bonds
of BLM’s licensees.

Sections E. — G. provide detailed guidance for the issuance, acceptance and
attachment of performance bonds filed with the BLM by permittees.

D. Bond Requirements for BLM Licensee Use of Permittee Roads

In connection with most Agreements, the following or similar clause is found in
the Exhibit B. The following is found in the standard reciprocal right-of-way
template (Form OR 2812-16, Exhibit B, provision No. 6. (page 34)—
lllustration V-2):
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6. BLM Licensee Use of Permittee Roads (And Licensee Bonding
and Insurance Requirements). When a Licensee of the United
States uses any road which is owned or controlled by the
Permittee, located on the lands described in Schedules 1 or 2, or
severs Licensor's timber in the construction of a road or roads, the
Licensee shall enter into an agreement with the Permittee. The
Permittee may also require such Licensee to obtain a performance
bond in the amount of $ [Not to exceed $10,000], in favor of the
Permittee, conditioned upon faithful performance of such
agreement.

Thus, the permittee (licensor) may require a bond of BLM’s licensee as a
requirement of the license agreement. The amount of bond that can be required
of BLM's licensees is limited by the amount found in this provision for the specific
Agreement. This amount is negotiated as part of the reciprocal right-of-way
agreement and is the same amount as BLM requires of permittees.

Any modifications to this maximum amount would need to be accomplished by
an amendment since the amounts are part of a provision of a recorded
document.

However, some reciprocal right-of-way agreements may state something similar
to “the amount will be reviewed regularly against the standards of the industry
and may be changed by mutual agreement.” In this case, the “mutual
agreement” should be documented in a letter or other written document (signed
by both the BLM AO and the permittee). The agreement should then be filed in
the section of the reciprocal right-of-way agreement file where the bonds are filed
and a copy is also placed in the amendment section so it won’t get lost in the
general correspondence section. If this wording is not present, then an
amendment is required to change bond amounts. If any wording regarding type
of insurance, etc., is desired, an amendment is definitely required.

Chapter VIII., Section E., covers the BLM's use of permittee roads and the
process for requesting terms and conditions of use for BLM timber sales. The
following items highlight the permittee’s responsibilities and rights:

e A performance bond can be required of any BLM licensee up to the
maximum amount identified in the Exhibit B.

e The requirement for the bond and the requested bond amount must be
disclosed by the permittee at the time the request for terms and conditions
of use are provided to the BLM prior to timber sale advertisement.
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e The licensor (permittee) can withhold signing the license agreement until
the licensee has satisfied the bond filing requirement.

e The bond is filed in favor of the licensor. The bond is filed directly with the
licensor and is a separate bond from the timber sale bond the licensee
(timber sale purchaser) files with the BLM.

e The permittee deals directly with the licensee and bonding company if the
licensee fails to perform under the terms of the license agreement and the
permittee wishes to attach a bond. However, before attaching a bond the
licensor should first seek remedy of noncompliance by the licensee
through the process as identified in the regulations and discussed in
Chapter VI., Section B.2.

e Permittee should promptly release the bond upon satisfactory
performance under the license agreement.

E. BLM Direct Use of Permittee Roads (No Bond Required)

If the BLM directly uses permittee roads for commercial haul (not through its
licensees), the regulations at 43 CFR §2812.4-2 state, in part:

... Provided, however, That no bond or other security or liability
insurance is to be required of the U.S.

F. Bond Requirements for Permittee Use of U.S. Roads

The regulations found at 43 CFR §82812.5-3 require permittees to file
performance bonds in connection with their use of U.S. roads or lands as follows:

. a permittee desiring to use an existing road owned or
controlled by the U.S. shall prior to such use post a bond on a form
prescribed by the Director. The amount of the bond shall be
determined by the authorized officer but in no event less than five
hundred dollars ($500) per mile or fraction thereof. The bond shall
be executed by an approved corporate surety, or the permittee may
deposit an equivalent amount in cash or negotiable securities of the
U.S. and the bond shall be conditioned upon compliance with
subpart 2812 and the terms and conditions of the permit.

[Underline added.]

The “fraction thereof” refers to the fraction of a mile, not a fraction of the $500.
The fraction of a mile is always rounded up to the next mile. For example, if the
total length of road to be used is 1.2 miles, then the minimum bond amount
would be determined as follows:
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1.2 miles is rounded up to 2.0 miles

2 (miles) x $500/mile = $1,000 minimum bond amount
Therefore, every permit is required to have a bond with the minimum amounts
described in the regulations above (no less than $500 per mile (or fraction of a
mile)), unless the AO waives the bond in connection with a 12-week permit as
described in Section F.2., below.

While the regulations specify minimum bond amounts, the AO may require a
larger bond if they determine it to be appropriate and in the public interest.
However, in no case can the bond amount in a reciprocal right-of-way agreement
exceed the amount specified in the Exhibit A or B.

1. Bonds for Unilateral Permits

The following is the standard bonding provision found on page 3 of Form
OR 2812-3 (O&C Logging Road Right-of-Way Permit)—Illustration V-1 (as
provision No. 2 in the boilerplate):

2. PERFORMANCE BOND - Permittee shall obtain a performance
bond in an amount not less than $ , [minimum of
$500/mile or fraction thereof] in favor of the United States,
conditioned upon faithful performance of the terms and conditions
of this permit. If this permit is extended, the Authorized Officer may
modify the bond amount.

The AO can require a bond higher than the minimum amount, but in no case
shall the bond amount be less than the minimum specified above ($500 per mile
or fraction thereof, but in no case less than $500), unless the permittee qualifies
for a bond waiver as shown below.

2. Waiver of Bond for Short Term (12-Week) Permits

The regulations at 43 CFR 8§2812.6-1(b) allow for a waiver of the bond
requirement in certain circumstances:

The authorized officer may waive the requirements of . . . 43 CFR
§2812.5-3 in the case of a natural person who applies for a right-of-
way for not to exceed a period of twelve weeks. Not more than one
such waiver shall be allowed in each consecutive twelve calendar
months on behalf of or for the benefit of the same person.
[Underline added.]

Before the AO decides to waive a bond, the applicant should request the waiver
in writing. The BLM permit administrator should then ascertain the answers to
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the following questions in order to provide the AO with complete information
necessary to make a decision regarding a bond waiver:

e |Is the applicant a natural person (not a sole proprietor, corporation,
partnership, LLC, etc.)?

e Has the applicant held any permits in the previous 12 months (provide list
to AO), and if so, was there a bond waiver for any of them (list permits)?

e What amount of bond is being waived (what is the minimum required by
regulation based on length of road in permit)?

¢ What has been the past performance record of the applicant: 1) Did they
leave the roads in good condition? 2) Did they pay their required fees,
etc.?

e What is the term (duration) of the permit being considered for waiver (only
permits of 12 weeks or less qualify for waiver)?

e What time of year will the haul occur? Is there a greater potential for
damage during the planned season of haul?

e What roads (by segment) are to be used and what is the surfacing type?

If a permittee requests a waiver, they should be told there is no guarantee that it
will be approved and that no activities can occur on the permit until the AO
makes a decision on the waiver in writing.

If the AO determines the applicant is qualified for the waiver and the AO is willing
to grant such waiver, the waiver may be authorized by the AO merely checking
and initialing after the following paragraph in the permit (which is the second part
of provision No. 2 in the boilerplate of Form OR 2812-3 (lllustration IV-1):

Or, if the permit is less than 12 weeks and the Permittee is a
natural person, the bonding requirement is hereby waived if the
following box is checked and initialed by the Authorized Officer.
[ ] (initial of AO).

3. Bonds for Reciprocal Permits

The following or similar provision is found in the Exhibit A of most reciprocal right-
of-way agreements regarding bonding of permittees. This is found as part of
Form OR 2812-16 on Exhibit A (Provision No. 6, page 14--lllustration V-2):

6. Bonding and Insurance Requirements for Permittee Use. When
the Permittee exercises any rights granted by this permit, the
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United States may require the Permittee to furnish a performance
bond in an amount of [not to exceed $10,000], in
favor of the United States conditioned upon faithful performance of
the terms and conditions of this permit . . .

G. Types of Performance Bonds (Blanket or Individual)

A permittee has options for satisfying the bonding requirements set forth in
specific permits: 1) a permittee must first decide whether to file an individual or
blanket bond, and 2) they must then decide whether the form of the bond will be
a personal (cash) bond or surety bond, and 3) if a personal bond is chosen, the
permittee must decide how the monetary requirements will be fulfilled . These
options are described below.

1. Individual Bonds Defined

Individual bonds cover one permit. Individual bonds are usually filed when a
permittee has only one or two permits. Individual bonds are filed with and
accepted by the Field Manager (or the District Manager if the bond covers more
than one resource area in a district). See Chapter I., Section H. for delegations
of authority. The official bond form required for filing is discussed in sections
below.

2. Blanket Bonds Defined

Blanket bonds are utilized when a permittee has several permits and desires to
consolidate multiple bonding requirements into a single bond. Blanket bonds
cover all of a permittee’s operations (permits) within a field office, district or even
state-wide.

If the blanket bond covers permits in only one resource area, the Field Manager
can accept the bond.

If the blanket bond covers more than one field office within a district, it must be
accepted by the District Manager.

If a blanket bond covers permits in more than one district, it must be approved by
the Oregon State Office (see Oregon/Washington 1203 Delegation of Authority
Manual Supplement, Appendix 1, page 34).

H. Form of Bond (Surety or Personal (Cash))

Once the permittee opts for either blanket or individual bond coverage, they must
then decide whether to fulfill the bonding requirement with a surety bond or
personal (cash) bond. These options are discussed below.
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1. Surety Bonds

A surety bond is one that is secured (or underwritten) by an insurance company
or other government-approved underwriter. There are two parties identified on a
surety bond: 1) The “Principal” (BLM’s permittee), and 2) the “surety” (the
bonding agent or company who underwrites the bond). Three copies of the bond
should be submitted so that BLM, the permittee and the surety all get an original
accepted copy. If only one copy is submitted, BLM shall keep the original and
copies go to the permittee and surety.

a. Required Forms for Surety Bonds

Individual surety bonds must be filed on Form OR 2812-12 (see lllustration VII-1).
Blanket surety bonds must be filed on Form OR 2812-13 (see lllustration VII-2).

b. Adjudicating and Processing Surety Bonds

Once the bond and the appropriate BLM form are filed with the BLM, the
checklist found at lllustration VII-3 should be completed. It follows the process
identified below for adjudicating the bond.

e The bond should be date/time stamped.

e Update LR2000 with Action Code 376 (bond filed). Put the dollar amount
of the bond in the remarks column.

The bond should be reviewed to answer the following questions:

e |Is the bond filed on the proper form (Form OR 2812-12 for individual
bonds, or Form OR 2812-13 for blanket bonds?

e Is It clear which permit(s) are covered? If the bond covers a single permit
and the Serial Number (and/or local permit No.) does not appear on the
bond or is wrong, the bond should be rejected and returned to the
permittee for correction. If the bond has wording indicating it is a blanket-
type bond that covers all of their permits, no permit or serial number is
required.

e Does the bond cover all permits held by the Principal (or is it an individual
bond)?

e Are the names of the permittee and surety company correct and shown in
the proper location on the bond?
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e |s the portion of the bond form calling for a bond number completed? If no
number has been filled in, the bond may be referred to as an
“Unnumbered bond.” However, all subsequent correspondence should
refer to “the bond numbered,” or “an unnumbered bond dated . . .”

e |Is the execution date filled in and does it precede the filing of the bond
with BLM? If the date of execution is not shown, the bond must be
returned for correction.

Note: Often parties will attempt to file a bond to be effective at
some future date. While it is permissible for a bond to be executed
with a future effective date, the method sometimes used of
postdating the execution date can make the bond unacceptable.
Parties signing for either the holder and/or surety may be incapable
of acting for those parties on the indicated future date either as a
result of death or revocation of their authority. Postdated bonds
shall be rejected. The parties should be advised that the bond may
be executed with a provision that it will become effective at some
later date, but that the execution date must precede the date of
filing.

e |Is the surety on the list of approved companies (Department of Treasury
Circular 570, published annually on or about July 1 in the Federal
Register)? Copies of this may be obtained from: Surety Bond Branch,
Financial Management Service, Department of the Treasury, Washington,
DC 20226. The list can also be accessed via the internet at:

http://www.fms.treas.gov/c570/c570.html#certified

A bond from a corporate surety who is not on the approved
Treasury list cannot be accepted. The footnotes following the
name of the surety should also be checked to ensure that they are
authorized to issue bonds in Oregon.

e Is the name and address of the Principal on the bond the exact same
name as the permittee name?

e Does the person signing on behalf of the permittee have proper authority
to do so (see Chapter Ill.)?

e Is the bond issued in the correct minimum amount ($500/mile, or fraction
thereof with a minimum of $500, or a higher amount determined by the
AO—check against length in permit)? If it is a reciprocal Permit, is it in an
amount that does not exceed the maximum amount? For reciprocal
Permits, the requirements are found in Exhibit A. For unilateral permits,
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the requirements are usually found in the front-page boilerplate (or may be
in the special provisions).

e |s the bond amount spelled out in words (e.g., “Ten Thousand and
no/100ths dollars”) and expressed in numerals (e.g., “$10,000.00")? Do
both amounts match? If the correctly spelled out amount is included but
not the numeric amount, the bond may be accepted; however, if only the
numeric amount is expressed, the bond should be returned for correction.

e |s the bond properly executed by the surety, and is it dated? The seal of
the corporate surety must be affixed to the bond form. Signatures for the
corporate surety must be accompanied by proof that the person who
signed the bond has authority to execute (such as through a power of
attorney) such a document as of the date the bond was signed.

e If an “attorney-in-fact” (or someone with power of attorney for the surety)
signs the bond, the bond should include a certified attachment by the
surety that authorizes power-of-attorney to individuals who can execute
bonds on its behalf. The following should then be verified:

e Verify that the attorney-in-fact is authorized as such.

e Assure that the effective date of the power-of-attorney authorization
predates the bond date.

e Verify that the date of the power-of-attorney authorization is still valid by
assuring that the certification date is the same as the bond date or a few
days after (but not be before).

e The authorization may indicate that special conditions apply to the power-
of-attorney’s authority (e.g., limitations of bond amount). Verify that the
bond meets these conditions.

e If anindividual signs the bond and that person is not authorized through a
power-of-attorney, verify that they have the delegated authority to do so.

e If the power of attorney indicates that special conditions must exist for the
bond to be considered valid (such as a particular colored margin around
the power of attorney or a limitation as to the dollar amount or type of
bond that the attorney-in-fact or surety officer may sign), the power of
attorney and bond must be examined carefully to ensure that the
conditions are met. The power of attorney must pre-date the bond and
must still be valid on the date the bond was executed; if not, the bond
should be returned to the holder by certified mail for correction.
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c. Accepting Surety Bonds

No activities under a new permit or assignment should be allowed until it is
determined that the bond can be accepted.

If the bond is in order per the above, the original bond should be routed to the AO
for acceptance, along with the completed checklist (lllustration VII-3) signed by
the person adjudicating the bond, indicating that the bond has been reviewed
and meets all requirements.

If the bond covers more than one district, the approval authority lies with the
Deputy State Director.

If the bond covers more than one resource area within a district, the approval
authority lies with the District Manager.

If the bond covers a single resource area, the approval authority lies with the
Field Manager.

When the bond has been signed by the AO, two copies should be made and the
original placed in a locked safe and transmitted with the approved permit. A
sample decision letter accepting the bond is included as lllustration VII-4. This
decision includes transmittal of the approved permit as well. The decision letter
should include a statement that the bond is effective as follows:

e If areplacement bond, the effective date indicated on the bond. This
would normally occur only with a replacement bond where the permittee
and surety want the acceptance to coincide with a bond premium date. In
no case should a replacement bond be effective after the bond it is
replacing expires (there should be no gap in bond coverage dates.)

e If a new bond, it should be effective on or before the date the permit or
assignment is approved (but not after). (If the bond is required before
approving an assignment, the effective date of both the assignment and
the bond should be the same.)

If three original copies of the bond are submitted and signed by the AO, one of
the originals gets placed in the case file (after the other two are sent to the surety
and the permittee). EXCEPT, ILC’s and AFSP’s should not go into the case
file—they should be kept in a locked safe of cabinet to safeguard the proprietary
bank information. If only one copy was submitted, the BLM retains the original.
The original is placed in the safe and a copy is made and placed in the case file.

LR2000 should be updated to indicate that the bond has been accepted (action
code 909). Use date of decision letter.
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d. Rejecting Surety Bonds

If the bond is determined to be unacceptable for one of the above reasons, the
permit should not be signed by the AO. Before a formal decision is sent, the
permittee should be contacted and defects pointed out to provide them an
opportunity to have the defects corrected and a new bond submitted. If this can
be accomplished by phone or having the permittee come in person to explain the
deficiencies, there is no need to write a formal letter. If the permittee cannot be
reached or if they fail to submit a corrected bond within a reasonable period of
time, a “Notice of Defective Surety Bond” should be sent. A sample “Notice of
Defective Surety Bond” is included as lllustration VII-5.

If the permittee does not voluntarily file a corrected bond after sending the above
Notice of Defective Surety Bond, a Final Decision Rejecting Bond and Closing
Case File (which includes rights of appeal) should be sent to the permittee. A
sample “Final Decision Rejecting Bond and Closing Case File” is included as
lllustration VII-6.

LR2000 should be updated with Action Code 410 (Bond Unacceptable) and
Action Code 970 (Case closed), using the date of Final Decision. Also, a unit of
accomplishment should be reported in MIS with an “ER” program element and a
6310 subactivity.

2. Personal (Cash) Bonds

A personal (or cash) bond may be filed in lieu of a surety bond. In this form of
bond, the permittee personally provides the cash or negotiable securities to
guarantee performance. The following sections provide guidance for the various
options in which a personal bond can be filed.

a. Required Form for All Personal Bonds (OR 2812-9)

Regardless of the monetary form of a personal bond (i.e., 1) cash (or cash
equivalent), 2) Irrevocable Letter of Credit (ILC), or 3) Assignment of Funds for
Surety of Performance (AFSP) as described below) and whether the bond is
individual or a blanket bond, the monetary deposit must be accompanied by the
Personal (Cash) Individual Road Use Bond (Form OR 2812-9). This form can be
found on the Oregon Form Register (on the BLM Oregon State intranet site).
This form is included as lllustration VII-7.
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b. Options for Fulfilling the Monetary Requirements for
Personal Bonds

The monetary requirements for personal (cash) bonds may be satisfied several
different ways, as shown below, as long as the monetary fulfillment is
accompanied by Form OR 2812-9.

1) Cash (or Cash Equivalent)

BLM Manual Section 1372 — Collections (Section .31.A. Forms of Payment), lists
the following as acceptable payments: 1) U.S. coin or currency, 2) U. S. postal
money orders, 3) bank money orders, 4) bank certified checks (or bank cashier's
checks), 3) personal checks, and 4) commercial money orders.

While all of the above are “acceptable” forms of payments to the U.S., before a
permit is approved the AO must verify that the funds are available. Some forms
of cash equivalent funds may impact the final approval of the permit. The
following is provided as further guidance when accepting certain forms of cash
equivalent payments in fulfillment of bond requirements.

2) Personal Checks

If an applicant insists on fulfilling their bonding requirement with a personal
check, the applicant should be notified that it may take up to 45 days to verify
that the personal check has cleared and no permit activity can be authorized until
proof of funds is verified. The AO should not approve a permit until proof of
availability of funds is verified.

3) Certified (or Bank) Check or Money Orders

Certified checks, bank checks, and money orders are considered to be proof of
funds when received. All of these shall be made payable to “Department of
Interior — BLM,” The check or money order must be accompanied by Form

OR 2812-9

4) Irrevocable Letter of Credit (ILC)

This type of document (see lllustration VI1I-9) is issued to the BLM by a bank (or
other financial institution) in an amount equal to the penal sum of the bond. An
ILC is similar to a cash deposit. In case of default, the BLM may draw on the
issuing bank up to the amount stated in the ILC. The bank could issue an ILC
based on collateral other than cash offered to the bank by the account holder.
For example, banks have issued ILC’s when an applicant has offered up
equipment, etc. for collateral. This type of bond should be kept in a locked safe
or cabinet, separate from the permit because it contains proprietary information
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about bank accounts. It is not subject to release under Freedom of Information
Act (FOIA) requests.

5) Assignment of Funds for Surety of Performance (AFSP)

With this form of personal bond (see lllustration VII-10), the permittee assigns to
the U.S. their right, title and interest in a bank account (certificates of deposit,
savings, etc.) in an amount not less than the required bond amount. The funds
are held by the bank in trust for the U.S. in case of default of the permit. This
type of bond should also be kept in a locked safe or cabinet, separate from the
permit because it contains proprietary information about bank accounts. It also is
not subject to release under Freedom of Information Act (FOIA) requests.

c. Receipt and Deposit of Cash (or Equivalent) Funds

If a personal bond is submitted with Form OR 2812-9 and accompanied by cash
or a certified check made payable to the BLM, the funds must be immediately
deposited by the BLM with an indication that the remittance is a cash bond. The
funds cannot be held in a safe. Once deposited, a receipt should be generated
in the BLM Collections and Billing System (CBS) and immediately mailed to the
permittee (with a copy placed in the case file). The “receipt’” does not mean that
the bond is accepted, but only that the money has been received and deposited.
The process for reviewing and “accepting” the bond is found in Section d. below.

d. Adjudication and Processing of Personal (Cash) Bonds

Personal bonds should be reviewed for acceptability. A checklist for reviewing
personal bonds is provided as Illustration VII-8. The checklist includes the
following items to be verified:

¢ |Is the permittee name correct (does it match the name on the application
and corporate, partnership, or other business entity has been verified as
the legal name)?

e Does the cash bond amount meet the minimum requirements contained in
the regulations ($500/mile or fraction thereof), or a higher amount as
recommended by the AO?

e As with surety bonds, is the dollar amount spelled out in words (on the
bond Form OR 2812-9) as well as expressed in figures? (The dollar
amount can be spelled out alone, but the bond cannot just contain the
dollar amount in figures only.)

e Are the serial numbers and/or permit numbers correctly identified (unless
it is a blanket bond covering all of their authorizations)?
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¢ |s the description of the negotiable securities complete? (Does it contain
the series, number and face value of cash equivalent, if applicable)?

e Do the signors have proper authority to do so? (Are they an authorized
signor for permittee?) Follow the same guidance for verifying signatures
as for surety bonds in H.1.b. above.

e Are there at least two witnesses for each signature?

After the information on the Form 2812-9 is verified, the acknowledgement block
(on the form) is signed by the AO. This “acknowledgement” does not mean
notarized in this case. The AO should receive assurance from the person
adjudicating the bond that it is acceptable and, if requested, be given a copy of
the completed, signed checklist Illustration VII-8 validating that it meets the
requirements in the regulations.

In addition to reviewing the bond for the items in the checklist, bonds fulfilled with
the use of ILC’s and AFSP’s require additional review as shown below.

6) Verification of Irrevocable Letters of Credit (ILC)

The ILC is prepared by the issuing bank on its letterhead following the prescribed
BLM format and filed along with the Form OR 2812-9. The ILC must be reviewed
to ensure 1) the minimal information specified for an ILC is met, 2) the
information is accurate, and 3) no conflicting information has been added. The
ILC shall be placed in a locked cabinet or safe until attached (in the case of
default) or until returned to the issuing bank upon full compliance with the terms
and conditions of the permit. The BLM prescribed format for an ILC is provided
as lllustration VII-9.

If an ILC is submitted in fulfillment of the bonding requirements, it must be
accompanied by Form OR 2812-9 which form must include certain language
following these words already appearing on the form:

This road use bond is secured by a deposit with the Bureau of Land
Management, Department of Interior . . .

This additional verbiage should be added:
an irrevocable letter of credit in the amount of $ , lawful

money of the U.S. Said letter of credit is security for performance
and fulfillment of permit designated herein.
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After reviewing the items in the checklist for personal (cash) bonds
(lllustration VII-8), the ILC itself should be reviewed to ensure that the following
elements are present:

e If the ILC binds a third party (bank) to act, the ILC must specifically state
the third party is responsible and capable of responding if necessary.

e The ILC must clearly state the right of the U.S. to negotiate (cash) the ILC,
and that it sets forth the conditions under which it may be cashed.

e The negotiable amount must be at least the amount of the required bond.

e The term of the ILC should be until the bond is released by the AO (or
open-ended if it is a perpetual permit).

e The ILC should clearly state the purpose for which it is being issued
(permit No., permittee name, etc.).

7) Verification of “Assignment of Funds for Surety of
Performance” (AFSP) Bond

The AFSP submitted by the permittee must be accompanied by Form
OR-2812-9. This section provides guidance for reviewing AFSP’s for
acceptability. A sample AFSP is included as lllustration VII-10.

When accepting an AFSP, the following items shall be verified in addition to
those items found on the checkilist (lllustration VII-8):

e The AFSP should clearly indicate that the funds are immediately
negotiable by the U.S. in the case of default.

e The AFSP should not be tied to a certificate of deposit (CD) which cannot
be cashed prior to the expiration of the certificate, if the BLM needs to
attach it for noncompliance. The only way the BLM can accept an AFSP
tied to a CD is for the bank to certify that the BLM can attach a CD prior to
the expiration date for noncompliance with the permit, and that early
withdrawal penalties, if any, would come out of the interest, and not the
principal to which the bond is tied.

e While the permittee remains the owner of the underlying account, the
AFSP should provide that it could not be cashed (by the permittee) except
with consent of the U.S. and that the U.S. could liquidate the funds without
the consent of the permittee in the case of default of the permit.

e The term of the AFSP should show as being effective until released by the
AO.
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e The permittee may collect interest on the account, but the U.S. has no
obligation to provide for payment of interest.

e. Accepting Personal Bonds

If the bond is in order per the above, the original bond (Form OR 2812-9--
lllustration VII-7) should be routed to the AO for acceptance, along with the
completed checklist (lllustration VI1I-8) signed by the person adjudicating the
bond, indicating that the bond has been reviewed and meets all requirements.

After the AO has accepted (signed) the Form OR 2812-9, prepare a formal
Decision “accepting” the bond. lllustration VII-4 accepting a surety bond can be
used and modified for a personal (cash) bond.

After the bond is “accepted,” LR2000 should be updated (using action code 909)
for the date the bond was accepted.

f. Rejecting Personal Bonds

If any form of personal bond has been determined to be unacceptable, it should
be rejected. However, before a formal decision rejecting the bond is prepared,
the permittee should be informally notified of the defect and allowed an
opportunity to correct the defect. If they fail to correct the defect within a
reasonable or specified period of time, a formal decision rejecting the bond (with
rights of appeal) should be completed and sent by certified mail. Illustration
VII-11 (Notice of Defective Personal Bond) and lllustration VII-6 (Final Decision
Rejecting Bond and Closing Case File) can be modified and used for a personal
(cash) bond.

. Release of Bonds

The following sections provide guidance for releasing both surety and cash
bonds. Bonds are released: 1) at the termination of the permit, or 2) during
extended periods of anticipated non-use by the permittee (with the approval of
the AO).

1. Release of Surety Bonds

Bonds do not expire. They remain active until released by the BLM AO. A bond
may be partially or fully released with a letter signed by the BLM AO. A full
release by the AO will release the bond altogether. A partial release reduces the
bond amount in cases when the full amount is no longer required. For example,
if the permit has been amended to remove certain roads, the bond amount could
be reduced because the length has changed.

Before fully releasing a bond, BLM should conduct a field exam and determine if:
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e any resource damage, has it been repaired to the satisfaction of the AO,

e the permittee left the roads in at least as good of a condition as existed
prior to permittee haul,

e all volume has been reported, verified, billed and paid, and

e all special circumstances or requirements have been satisfactorily met
(e.g., road decommissioning, planting).

See lllustration VII-12 for a sample letter completely releasing the bond.

2. Release of Personal Bonds

The release of personal bonds is slightly different depending on how the
monetary requirements of the bond were fulfilled (cash (or equivalent), ILC,
AFSP, etc.

a. Release of Bonds Fulfilled with Cash, Check or Money
Order

Cash bonds are released via a refund in the form of a check issued by the
National Business Center (NBC). Refunds are ordered in CBS when the
accounting technician receives a “cc” of the letter closing the case and notifying
the permittee that the bond will be refunded (see lllustration VII-13). This letter
also notifies the permittee that the bond is being released and when they should
expect the refund.

b. Release of Bonds Fulfilled with an ILC

ILCs are released by signature of the AO. The ILC may include a signature block
for the release (as shown on the bottom of Illustration VII-9). If it does not, BLM
must write a letter releasing “all right, title and interest” in the form of deposit
described in the ILC. In any case, the ILC should be returned to the bank with a
cover letter via certified mail. A copy of the letter should be provided to the
permittee.

c. Release of Bonds Filed with an AFSP

AFSPs are released by signature of the AO. The AFSP may include a signature
block for the release (as shown on the bottom of Illustration VII-10). If it does
not, BLM must write a letter releasing “all right, title and interest” in the form of
deposit described in the AFSP. In any case, the AFSP should be returned to the
bank with a cover letter via certified mail. A copy of the letter should be provided
to the permittee.
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J. Attaching Bonds for Noncompliance

This section covers the attachment of bonds when noncompliance is an issue.
Guidance for attaching a performance bond (also referred to as seizing or
collecting) is provided below. There are different procedures for attaching bonds
depending on whether the bond is a surety or personal (cash) bond. These
procedures apply if: 1) the permit is to be terminated, 2) rehabilitation of the site
is required, or 3) there is a temporary suspension of the permit.

Before any bond is attached, the guidance in Chapter VI., Section B., must be
followed. No matter the form of bond, the guidance found in Chapter VI. requires
attempts at informal resolution first. Failing that, a formal Notice of
Noncompliance is sent to the permittee by certified mail specifying: a) the
necessary work to be performed in order for the permittee to come into
compliance, b) the time allowed to commence the work, c) the time allowed to
complete the work, and d) notice that failure to do so will result in eventual
attachment of the bond (and/or suspension of the permit). A copy of this letter
goes to the surety company if the bond is a surety bond. See Chapter VI. for
guidance on noncompliance. A copy of the Notice of Noncompliance should be
provided to the surety. A sample Second Notice of Noncompliance is found in
Chapter VI. (lllustration VI-2). lllustration VI-3 is Final Decision to Terminate and
Attach Bond for Continual Noncompliance.

Only after the permittee has been provided the opportunity to remedy any
noncompliance issues should a bond be attached. If all attempts to resolve the
noncompliance as outlined in Chapter VI. have been exhausted without
resolution, the procedures for attaching a bond as detailed below should be
followed.

1. Attaching Surety Bonds

If, after correspondence and discussions and exhausting informal attempts at
resolution of noncompliance issues, the permittee has failed to perform the
required work or implement other remedies as requested within the specified
time frames, a certified letter shall be sent to the surety. The letter should
specify: 1) the required work to be performed by the permittee, 2) the date the
work is to commence, and 3) the required completion time (all as determined by
the AO). The letter should also state that if the permittee fails to perform within
the time specified, the U.S. will take action to attach the bond for an amount
equal to the total cost to the U.S. of performing the work, including administrative
indirect costs. The AO shall use the guidance provided in Handbook H-1681-1,
Chapter Il., in estimating rehabilitation costs.

BLM Oregon State Office Handbook H-2812-1 Rel. 2-165
Supersedes Rel. 2-143 02/17/2009



CHAPTER VII — BONDING AND INSURANCE VII-19

The surety may, at their option, authorize the BLM (in writing) to act as the
surety’s agent to contract and oversee the performance of the specified work,
with the contractor billing the surety directly. The BLM Accounting Technician
will bill the surety and require advance payment of the estimated administrative
costs. In these situations, the surety will be responsible for the BLM’s costs to
administer and oversee the specified work, including direct costs and indirect
administrative costs. The total liability of the surety is limited to the face amount
of the bond. Upon BLM’s receipt of the money for the administrative costs the
AO can arrange to have the work performed directly.

The AO, acting as the surety’s agent, will ensure that the specified work is
performed as directed above. The AO shall keep clear and thorough records of
all costs incurred to perform the specified work.

Distribute copies of the notification letter to: 1) permittee (by certified mail),
b) surety (c/o attorney-in-fact), and c) case file.

If the actual total administrative costs (direct and indirect) incurred are less than
the monies received, the difference shall be refunded to the surety.

lllustration VI-2 (2nd Notice of Noncompliance) and lllustration VI-3 (Final Decision
to Terminate and Seize Bond for Continued Noncompliance) can be used here.

2. Attaching Personal Bonds

As with surety bonds, in order to attach personal bonds for noncompliance, the
permittee must first be notified of the noncompliance and provided an opportunity
to resolve the noncompliance informally. A letter should be sent to the permittee
by certified mail which contains the following information: 1) the details of the
noncompliance or default (cite permit provisions, etc.), 2) the specific work
needing to be performed in order to bring the permit into compliance, 3) the date
the work should be commenced; 4) the time allowed to complete the work, and
5) notification that failure to perform the required actions will result in eventual
attachment of the personal bond.

If, after appropriate further discussion and/or correspondence, the holder does
not agree to perform the required work, a letter should be sent by certified malil
informing the holder that if none of the above occurs within the time specified
time, the U.S. will take action to attach the personal bond for the amount equal to
the total costs to the U.S. of performing the work, including direct and indirect
administrative costs. (See BLM handbook H-2801-3 for guidance on estimating
indirect administrative costs.) Refer to Chapter VI. for noncompliance resolution.
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If the permittee fails to take actions specified in the Decision to Terminate
(lllustration VI-3), the AO shall notify the Accounting Technician to collect on the
personal bond (if it was filed with cash or certified check).

a. Attaching Cash, Checks or Money Orders

The Accounting Technician will prepare the appropriate documents authorizing
the NBC to transfer the monies secured by the cash bond from the suspense
account to the “services charges, deposits and forfeitures” account. The
Accounting Technician shall notify the AO once the monies are deposited into the
“service charges, deposits and forfeitures account” and are available for
rehabilitation work.

Once notified of the availability of funds, the AO can arrange to perform the
specified work using BLM subactivity 5320 to record expenditures.

Note: Subactivity 5320 does not provide for the establishment of project
numbers. The AO shall keep clear and thorough case file records of all costs
incurred to perform the work. The AO shall also take extreme care not to expend
more funds (including leave surcharge and direct and indirect administrative
costs associated with the rehabilitation of the right-of-way) than the amount that
was attached.

If actual total BLM incurred costs (including leave and indirect administrative
costs) are less than the monies received, the difference is to be returned to the
suspense account and then to the permittee once the work is done.

b. Attaching ILCs and AFSPs

To attach a bond secured by an ILC or AFSP, the following actions shall be
taken:

e Advise the permittee that a demand (Sight Draft) will be made upon the
bank issuing the ILC for the delinquent payment.

e Prepare a letter to the issuing bank certifying that the permittee has failed
to make payments in accordance with the terms and conditions of the
permit.

e Deliver a sight draft to the issuing bank for payment (see lllustration
VII-14).

If the amount of the sight draft exhausts the amount of the ILC, the permittee will
have to make other operating arrangements.
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K. Insurance

For purposes of this handbook, liability insurance is that form of insurance which
indemnifies or protects one party (either the U.S. or the permittee) against liability
on account of injuries to the person or property of another.

1. Permit and Agreement Provisions for Insurance

Most permits and reciprocal agreements contain provisions for insurance. These
provisions are located in the Exhibit A of a reciprocal Permit and Exhibit B of a
reciprocal Agreement (Form OR 2812-16, lllustration V-2). In unilateral permits,
the insurance provision is found in the Exhibit B (Additional Provisions)

(Form OR 2812-3, lllustration 1V-1).

2. Regulatory Requirement for Insurance

The regulations found at 43 CFR §2812.3-7(a) address insurance requirements
for licensees (BLM timber sale purchasers) as follows:

Where the U.S. receives rights . . . the AO will seek to arrive at an
advance agreement with the permittee respecting any or all of such
matters as

.. . the amount and type of insurance to be carried, and the type of
security to be furnished by licensees of the U.S. who use such
road; and such other similar matters as the authorized officer may
deem appropriate.

The above regulation specifically addresses insurance requirements (amounts)
for licensee use of permittee roads. While there is no specific regulatory
requirement for permittees to file proof of insurance, the regulations give full
discretion to the AO to determine whether insurance will be required as a
condition of the new permit (whether reciprocal or unilateral). This premise is
based on the fact that the road owner can set terms and conditions of use for use
of their roads. Insurance is especially important if road construction is involved.
The insurance limitations set by the BLM should generally coincide with industry
standards.

a. Right-of-Way Permits (Permittee Use)

Paragraph 16 of Exhibit A to the standard template for reciprocal right-of-way
agreements (Form OR 2812-16, lllustration V-2, page 15) contains the following
regarding insurance requirements for permittee use of U.S. roads:

6. Bonding and Insurance Requirements for Permittee Use. ...
The United States may also require the Permittee to maintain the
following types of insurance under this permit, in amounts not to
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exceed the following whenever it exercises any of the rights
granted by this permit:

(a) Commercial General Liability covering all operations,
including vehicles of the Permittee: (Bodily Injury: $1,000,000 - for
injury to any one person; $1,000,000 - for any one occurrence);

(b) Property Damage in the amount of $1,000,000 for any one
occurrence, and

(c) Loggers Broad Form B - $1,000,000 - for any one occurrence.
The Permittee shall deliver to the United States a certificate from
the insurer stating that such insurance is in force and that the
insurer will give the United States thirty (30) days' notice prior to
any intended or proposed cancellation or modification of such
policies.

If the U.S. and permittee wish to increase the maximum insurance amounts, they
must do so by a recorded amendment of the reciprocal right-of-way agreement
since this is part of a recorded document, unless the reciprocal right-of-way
agreement provides an alternative as shown below. See Chapter XII. for
guidance in process amendments for this purpose.

However, some existing reciprocal right-of-way agreements contain the following
additional language which allows for an increase in insurance limits without the
requirement for an amendment (based on the increase in the Consumer’s Price
Index):

(In the event that the average Consumers Price Index, as published
by the U.S. Department of Labor Bureau of Labor Statistics, is
increased by multiples of 10% above the index on the date this
permit is approved by the Authorized Officer the amounts required
herein for the performance bond and the comprehensive liability
insurance may also be increased by multiples of 10%) or, (It is
understood that the amount of the bond and insurance hereinabove
required shall be reviewed from time to time and that the parties
shall mutually agree upon such adjustment as is required to comply
and conform with general insurance practices of the timber industry
in effect at the time of review).

b. Right-of-Way and Road Use Agreements (BLM Licensee
Use)

Paragraph 6 of Exhibit B to the standard template for reciprocal right-of-way
agreements (Form OR 2812-16, lllustration V-2, page 34) contains the following
regarding insurance requirements for BLM licensee’s use of permittee roads:
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6. BLM Licensee Use of Permittee Roads (And Licensee Bonding
and Insurance Requirements). When a Licensee of the United
States uses any road which is owned or controlled by the
Permittee, located on the lands described in Schedules 1 or 2, or
severs Licensor's timber in the construction of a road or roads the
Licensee shall enter into an agreement with the Permittee. .. The
Permittee may also require the Licensee of the United States to
maintain the following types of insurance under this permit, in
amounts not to exceed the following whenever it exercises any of
the rights granted by this permit:

(a) Commercial General Liability covering all operations,
including vehicles of the Licensee: (Bodily Injury: $1,000,000.00 -
for injury to any one person; $1,000,000.00 - for any one
occurrence);

(b) Property Damage in the amount of $1,000,000 for any one
occurrence, and

(c) Loggers Broad Form B - $1,000,000.00 - for any one
occurrence.

The Licensee shall deliver to the Permittee a certificate from the
insurer stating that such insurance is in force and that the insurer
will give the Permittee thirty (30) days notice prior to any intended
or proposed cancellation or modification of such policies.

If the parties wish to increase the insurance maximum amounts, it must do so by
amendment of the reciprocal right-of-way agreement.

However, many existing reciprocal right-of-way agreements also contain the
following additional language which allows for an increase in insurance limits
without the requirement for an amendment (based on the increase in the
Consumer’s Price Index).

(In_the event that the Consumers Price Index, as published in the
U.S. Department of Labor Bureau of Labor Statistics, is increased
by multiples of 10% above the index on the date this agreement is
approved by the Permittee the amounts required herein for the
performance bond and the comprehensive liability insurance may
also be increased by multiples of 10%) or, (it is understood that the
amounts of the bond and insurance hereinabove required shall be
reviewed from time to time and that the parties shall mutually agree
upon such adjustment as is required to comply and conform with
general insurance practices of the timber industry in effect at the
time of review.) No adjustment of insurance or bond shall be made
upon any Licensee of the U.S. who has purchased timber prior to
the time the adjusted amounts are determined.” [Underline added.]
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Insurance and bonding requirements under Exhibit B of a reciprocal Agreement
provide the permittee an opportunity to require bonding and insurance from a
licensee of the U.S. (usually a timber sale purchaser) through terms and
conditions set forth in a license agreement. The amount of the bond and
insurance requested cannot exceed those amounts set forth in the Agreement
unless the amounts have been increased by mutual written agreement of the
parties (by amendment of the Agreement or other written agreement if CPI index
wording is included in the Exhibit B.) Any lesser amounts (or no bond and/or
insurance requirements) may be imposed on a BLM licensee at the discretion of
the permittee.

The bonding and insurance requirements in Exhibit A of a reciprocal Permit are
left to the discretion of the U.S. (AO). Requirements may not exceed those limits
set forth in the reciprocal right-of-way Permit (Exhibit A), unless the amounts
have been increased by mutual written agreement of the parties (by amendment
of the permit since it is an amendment to a recorded document). Although the
bond and insurance requirements under the Permit suggest that the AO has the
option of not requiring insurance, it may not be in the best interest of the
government to do so.

3. Administration of Insurance Requirements for Permittee Use

Modification of insurance requirements should be discussed at the annual
meetings. If changes are recommended, the same amounts must be used for
both the Agreement and Permit.

For new reciprocal right-of-way agreements or unilateral permits, the permittee
should be informed of insurance requirements in the letter transmitting the permit
for signature. Notification should include the requirement to provide the proof of
insurance prior to permit approval (if the AO has determined that insurance is
necessary).

For existing unilateral and reciprocal permits, there should be a periodic review to
ensure that the permittees have a current insurance certificate on file with the
BLM. A good time to look at this is prior to the annual meetings.

The insurance certificate should be reviewed to ensure that: 1) the policy is held
by the current permittee, and 2) the insurance coverage is in the correct
amounts, and 3) the types of insurance are as specified in the permit provisions.
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4. Modification to Insurance or Bonding Provisions in Reciprocal
Right-of-Way Agreements.

If the U.S. and permittee wish to modify the maximum amounts (or types of
insurance specified above), an amendment would be required since the
insurance specifications are included in a provision to a recorded document.

However, some reciprocal right-of-way agreements may state something similar
to “the amount will be reviewed regularly against the standards of the industry
and may be changed by mutual agreement.” In this case, the “mutual
agreement” should be documented in a letter or other written document (signed
by both the BLM AO and the permittee). The agreement should then be filed in
the section of the reciprocal right-of-way agreement file where the bonds are filed
SO as not to get lost in the general correspondence section. If this wording is not
present then an amendment is required.
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lllustration VII-1
Form OR 2812-12 — Individual Surety Road Use Bond
Page 1 of 1

Form OR 2812-12 Bond No.:
(February 2009)

UNITED STATES DEPARTMENT OF THE INTERIOR
BUREAU OF LAND MANAGEMENT - OREGON STATE OFFICE
INDIVIDUAL SURETY ROAD USE BOND
FOR LICENSE AGREEMENT
OR
O&C LOGGING ROAD RIGHT-OF-WAY PERMIT
43 CFR Subpart 2812, Title V, P.L. 94-579; 90 Stat 2743.

KNOWN ALL PERSONS BY THESE PRESENTS, That

of
(Principal Name)
, as principal, and
(Principal Address)
of
(Surety Name)
, as surety are held
(Surety Address)

and firmly bound unto the United States of America in the sum of:

dollars  §$
lawful money of the United States, for the payment of which sum we bind ourselves, each of us, our heirs, executors,
administrators, successors, or assigns, jointly and severally, firmly by these presents.

WHEREAS, said principal has been granted permit and/or license agreement Number for the use
of tramroads under the jurisdiction of the Office, Bureau of Land Management; and

WHEREAS, said principal upon the issuance of a permit and/or license agreement is required to comply with the
regulations of the Secretary of the Interior (43 CFR Subpart 2812) relating to the use of such roads, including the
proper maintenance and repair of the road during periods of use and, if required, payment of a road use fee to be
determined by the Authorized Officer of the Bureau of Land Management; and

WHEREAS, said principal upon the issuance of a permit and/or license agreement is required to comply with the
regulations of the Secretary of the Interior (43 CFR Subpart 2812) relating to the use of such roads, including the
proper maintenance and repair of the road during periods of use and, if required, payment of a road use fee to be
determined by the Authorized Officer of the Bureau of Land Management; and

NOW, THEREFORE, if the said principal, or its heirs, executors, administrators, successors, or assigns, shall
comply with the terms of all such permits and/or license agreements and the applicable regulations, then in that event
the above obligations shall be null and void; otherwise they shall remain in full force and effect.

WHEREFORE, we hereunto set our hands and seals this day of 20__
PRINCIPAL: SURETY:

By: By:

Title: Title:

(If individual, title not necessary).

Attest (if corporation): Attest (if corporation):
By: By:
Title: Title:

The bond must bear the seal of the surety signing the bond. A copy of the Power of Attorney or the Authorized Agent of a
surety company must accompany the bond.
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lllustration VII-2
Form OR 2812-13 — Blanket Surety Road Use Bond
Page 1 of 1

Form OR 2812-13
(February 2009)

UNITED STATES DEPARTMENT OF THE INTERIOR Bt b

BUREAU OF LAND MANAGEMENT - OREGON STATE OFFICE
BLANKET SURETY ROAD USE BOND
0&C Logging Road Right-of-Way Permit
43 CFR Subpart 2812, Title V, P.L. 94-579; 90 Stat 2743.

KNOW ALL PERSONS BY THESE PRESENTS, That
of

(Principal Name)
, as principal, and

(Principal Address)
of

(Surety Name)
, as surety are held

(Surety Address)
and firmly bound unto the United States of America in the sum of:

dollars  $
lawful money of the United States, which may be increased or decreased by a rider hereto executed in the same
manner as this bond, for the payment of which sum we bind ourselves, each of us, our heirs, executors, administrators,
successors, or assigns, jointly and severally, firmly by these presents.

WHEREAS, said principal has been granted a permit and/or license agreement for the use of tramroads under the
jurisdiction of the Bureau of Land Management; and

WHEREAS, said principal may obtain additional permits and/or license agreements for the use of tramroads under
the jurisdiction of the Bureau of Land Management; and

WHEREAS, said principal upon the issuance of a permit and/or license agreement is required to comply with the regulations
of the Secretary of the Interior (43 CFR Subpart 2812) relating to the use of such roads, including the proper maintenance and
repair of the road during periods of use and, if required, payment of a road use fee to be determined by the Authorized Officer
of the Bureau of Land Management; and

NOW, THEREFORE, if the said principal, or its heirs, executors, administrators, successors, or assigns, shall comply with the
terms of all such permits andfor license agreements and the applicable regulations, then in that event the above obligations
shall be null and void; otherwise they shall remain in full force and effect.

WHEREFORE, we hereunto set our hands and seals this day of , 20
PRINCIPAL: SURETY:
By: By:
Title:
Title:

(If individual, title not necessary).

Attest (if corporation): Attest (if corporation):
By: By:
Title: Title:

The bond must bear the seal of the surety signing the bond. A copy of the Power of Attorney or the Authorized Agent of a
surety company must accompany the bond.
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lllustration VII-3
Checklist for Adjudicating Surety Bonds

Page 1 of 1
Checklist for Adjudicating Surety Bond

For O&C Logging Road Right-of-Way Permits
Permit Serial No. Permittee:
No.
Bond Surety:
No.
Item Reviewer | Date

Initials

The bond is filed on the proper form (OR 2812-12 for individual bonds, and
OR 2812-13 for blanket bonds).

Does it clearly identify which permits are covered (specifically identified), or if
a blanket bond has statement similar to: “. .. covers all rights-of-way,
permits or license agreements held by the Principal?”

Is the name of the Permittee (Principal) correct and in the right location on
the form (matches application, if corporation, matches how they filed with the
state)?

Is the address of the Permittee (principal) the same as on the application
and/or permit?

Is the bond properly executed by the Permittee? Does the person signing
for the Permittee have proper signing authority for the company?

Is the name of the Surety in the right location on the form?

Is the bond properly executed by the Surety and dated? Is the seal of the
corporate surety affixed to the bond form? Is the signature accompanied by
proof of the authority of the person signing the bond to execute such a
document on the date it was executed?

Did the surety sign by means of a power of attorney? If so, see O&C
handbook (Chap VII) to determine if it is acceptable. Verify that no
unacceptable conditions are attached.

Is the bond amount correct ($500/mile or fraction thereof, minimum $500)--or
larger amount as determined by AO —matches amount in permit.

Is the bond amount spelled out in words? (Not okay to just have in figures).

Is the bond No. clearly shown? (If it has no number then it is an
unnumbered bond and all correspondence should be referenced that way).

Is the execution date filled in and does it precede the filing date of the bond
with the BLM?

Is the surety company on the Dept. of Treasury (DOT) list of approved
sureties and does the DOT list indicate they are approved for Oregon?

The bond has been reviewed and meets the requirements for surety bonds and | recommend
acceptance.

Signature Date (February 2009)
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lllustration VII-4
Notice of Bond Acceptance and Transmittal of Unilateral Permit
Page 1 of 1

2812 (OR 112)
[Permit No.]
[Serial No.]
NOTICE OF ACCEPTANCE OF PERFORMANCE BOND
AND TRANSMITTAL OF APPROVED PERMIT

Mr. Hap E. Kamper

| Gitta Log Now Co.

1 Logger Lane
Loggerville, OR 97111

Dear

You have paid all the required advanced fees, filed your performance bond and
insurance certificate in connection with O&C Logging Road Right-of-Way Permit

No. (OR ). The appeal period has expired with no request for stay
filed.
The bond you filed in the amount of $ has been reviewed and it has

been found to be proper and sufficient. Therefore, the bond is accepted and
considered effective as of [date bond was filed] [the date the permit was
approved by me].

Therefore, | have enclosed an approved copy of your permit.

You are responsible for leaving the road in at least as good of a condition as prior
to your use. Please contact at when you are ready to
commence operations so that a pre-haul road condition assessment can be
made.

Sincerely,

Field Manager
Resource Area

Enclosure

cc: Lead Engineer
Acct. Technician [NOTE: ATTACH THE PERMIT]
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Notice of Defective Surety Bond
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IN REPLY REFER TO:
2812[org code]
[Permit/Serial Nos.]

CERTIFIED MAIL - RETURN RECEIPT REQUESTED

DATE

We Wanna Log Il : 0O&C Logging Road
: Right-of-Way Permit
: [Permit No.]

City, Oregon 97000 : [Serial No. ]

NOTICE OF DEFECTIVE SURETY BOND
Dear Permittee:
By letter dated , You were sent two copies of a draft permit for you to sign,

as well as a request for submittal of your performance bond in the amount of
$ for Permit No. , OR

You chose to fulfill the bonding requirement with a surety bond. Unfortunately,
we are unable to accept your bond at this time for the following reasons:

[Select all reasons that apply. Delete those that don't.]

e The bond is not filed on the proper form. For an individual bond, it needs
to be filed on form OR 2812-12. For blanket bonds, it needs to be filed on
Form OR 2812-13. You have chosen to file [an individual] [a blanket]
bond. We have enclosed the correct form (OR ) for you to
resubmit your bond.

e Your blanket bond does not either : 1) clearly identify which permits are
covered, 2) does not contain wording similar to: “. .. covers all rights-of-
way, permits or license agreements held by the Principal.”

e The name of the Principal (you, as the Permittee) is not correct. [State
why, e.g., It does not match the name on your application, it does not
match the corporate information supplied, etc.]
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The address shown for the Principal (you, as the Permittee) is not the
same as you indicated on your application.

The bond is not properly executed by the [you] [your company]. We do
not have evidence that the person signing for the bond has proper signing
authority for the [company] [corporation].

The bond is not properly executed by the surety company [and/or the date
executed by the surety is not shown].

The seal of the corporate surety is not affixed to the bond form.

The signature was not accompanied by proof of the authority of the person
signing the bond to execute such a document on the date it was executed.

The surety was signed by means of a power of attorney, but after a review
we have determined the power of attorney is not acceptable because:
[explain].

The bond amount is incorrect. The bond received was in the amount of
$ . It should have been filed in the amount of $

The bond amount is not spelled out in words..

The bond Number is not clearly shown (or it is not printed on the form that
it is an unnumbered bond)..

The execution date [is not filled in] and/or [does not precede the date the
bond was filed with the BLM].

The surety company issuing the bond is not on the approved list of
bonding companies by the Department of Transportation (DOT) [or they
are on the approved list, but DOT does not indicate they are approved for
Oregon].
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Notice of Defective Surety Bond
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If you wish to proceed with issuance of Permit No. , please provide a
new bond that corrects the above deficiencies. You may contact at

to answer any questions related to correcting the deficiencies.
If we do not receive a corrected bond within 30 days of your receipt of this letter,
we will send a formal Decision (with rights of appeal) rejecting the bond and
closing the case file.

Sincerely,

Field Manager
Resource Area

Enclosures
cc: Surety Company

[ENCLOSE THE BOND BEING RETURNED AND THE CORRECT BOND
FORM]
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IN REPLY REFER TO:
2812(ORG CODE)
[Permit/serial No.]

CERTIFIED MAIL - RETURN RECEIPT REQUESTED

Date

We Wanna Log I . 0O&C Logging Road
Permittee . Right-of-Way Permit
Address : [Permit No.]

City, Oregon 97000 : [Serial No.]

FINAL DECISION REJECTING BOND
CASE FILE CLOSED

Dear Permittee:

By letter dated , you were notified that the performance bond you
submitted in connection with your application for O&C Logging Road Right-of-Way
Permit No. , OR was defective and could not be accepted.

You were requested to file an adequate bond within 30 days of your receipt of that letter.
You received the Notice of Defective Bond by certified mail on and to date
we have not received the replacement bond.

Therefore, your application is hereby considered withdrawn and this case is closed. The
advance payment of road fees in the amount of $ will be refunded. You should
expect a refund within 7-10 days.

You are reminded that any haul without authorization is considered to be in trespass.

This is the final decision of the BLM. You have the right to appeal this decision.
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How to Appeal This Decision *

If you believe this decision is in error, you may file an appeal with the
Interior Board of Land Appeals (Board), Office of the Secretary, within 30
days of your receipt of this decision. In deciding whether to file an
appeal, you have the burden of showing this decision is in error. If you
decide to file an appeal, you must carefully follow the procedure
described on the enclosed form 1842-1. If you don't file your appeal at
the locations specified on the form within 30 days, the Board may dismiss
your appeal as untimely without considering its merits. Be sure to send a
copy of your notice of appeal to each party named in this decision and to
all of the addresses on the enclosed form 1842-1.

How to Obtain a Stay of This Decision While Your Appeal is Pending. 2
You may also ask the Board to stay or suspend the effect of this decision
while your appeal is pending. If you desire a stay, you must enclose your
request for a stay with your notice of appeal. You have the burden of
showing a stay is justified.

The Board will grant a stay only if you provide sufficient justification based
on the following standards:

e The relative harm to the parties if the Board grants or denies the stay;
o The likelihood of the success of your appeal on its merits;

e The likelihood of immediate and irreparable harm if the Board doesn’t grant
the stay;

¢ Whether the public interest favors granting a stay.

If you have any further questions, contact at

Sincerely,

Field Manager
Resource Area

Enclosure  [THE ATTACHMENT IS THE FORM 1842-1]

! 43 Code of Federal Regulations Parts 4 and 4.413
% 43 Code of Federal Regulations Parts 4.21 or 2804.1
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lllustration VII-7
Form OR 2812-9 — Personal (Cash) Individual Road Use Bond
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Form OR 2812-9
(Cctober 2009)

UNITED STATES DEPARTEMEMNT OF THE INTERIOR
BUREAU OF LAND MAMAGEMENT - OREGOMN STATE OFFICE
PERSONAL (CASH) INDIVIDUAL ROAD USE BOND
(DEPOSIT OF CASH OR NEGOTIABLE SECURITIES OF THE UNITED STATES)

This will give notice that
hereinafier referred to as ‘PERMITT is held and firmly bound unto the UNITED STATES OF AMERICA in the penal
sum of and no/100 dollars

(3 1, lawful money of the United States, for which payment well and truly to be made, Permittes is
hereby bound. The condition of this obligation is such that whereas Permittee has been issued and has accepted the
following describad Right-of-Way Permit:

PermitNa. | | Serial No. | |

NOW, THEREFORE, if Permittee shall well and iruly comply with 43 CFR Subpart 2800 through 2812 and the terms and
conditions of the above-described permit(s), then this obligation shall be void; otherwise the same shall be and remain in
full force and effect. This road bond is secured by a deposit with the Bureau of Land Management, Department of the
Interior the sum of

and no/100 dollars (B ). lawful money of the United
States (or other negotiable securities of the United States described in the form as follows:

[ 1 If checked, the bond is secured by a deposit with the Bureau of Land Management in the form of

[ 1an Irrevocable Letter of Credit (ILC), or [ ] Assignment of Funds for Surety of Performance (AFSP),

said ILC or AFSP (both lawful money of the U_5.) is security for performance and fulfillment of permit designated

herein and being further described below in checked box:

If other than cash, name of Bank of Financial Institution:
[T Cash [T Ceriified check [T Irrevocable Letier of Credit [T Azsignment of Funds for Surety of
Perfarmance
5 Armournt Armourt 3 Amount 3
Ciated Effective Dats: Effective Date:
Check Mo, Exp. Date Type of Account:
Acct Mo
COther {Indicate &mount, Typs, Mo, Etc.:

Securities may be substtuted without affecting this road use bond upon request by Pemnittee, approval by the Bureau of Land
Managemenrt, and an executed endorsement detailing the change.

That the said Permittee does herely constitute and appoint the Secretary of the Interior as attorney to act in the Permittee’s name fo
collect or to sell, assign, and fransfer the said deposit above described and deposited by the Permittee, as aforesaid, pursuant to authority
conferred by Sec. 1 of the Act of Juhy 20, 1947 (81 Stat. 646, 6 U.S.C. 15}, as securly for the faithful performance of any and all of the
conditions or stipulations as hersinbefore et out, and it iz is agreed that, in case of any default in the performance of the conditions and
stipulations of such undertaking the said attomey shall have full power to collect and deposit or any part thereof, or fo sell, assign, and
transfer said deposits of any part thereof without nofice, at public or private =ale free from any eguity of redempiion or without
appraisement or valuation, notice and right to redeem being waived, and fo apply proceeds of such sale or collection to the full amount of
the bond to the safisfaction of any damages, or deficiencies anising by reason of such default, as =said attorney may deem best. The
interest, if any, aceruing upen aid deposit as above stated, in the absence of any default in the performance of any of the conditions or
stipulations of the bond, shall belong to said Pemittze. The Pemmittes herelby for the Permittee and all heirs, executors, administrators,
and successors, ratifies and confirms whatever the said attorney shall do by virtue of these presents.

Permitiee may terminate this read use bond upon release of all rights and obligations acguired in accordance with the Pemmit(s) described
above. The United States shall make claim for any damages or amounts due the United States or retumn the deposit or such part thereof
not reguired to compensate the United States.

IN WITHESS WHEREFORE, this road use bond is exscuted on the day of .20 .

IF INDIVIDUAL OR PARTHNERSHIP, SIGHN HERE IN THE PRESENCE OF TWO WITNESSES:

By: Witness:

Address: Address:

By: Witness:

Address: Address:

By: Witness:

Address: Address:

IF CORPORATION, SIGN HERE ATTESTED BY:

By: Attest:

Title: Title:

(Continued on page 2) (Form OR 2812-9, page 1)
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Form OR 2812-9 — Personal (Cash) Individual Road Use Bond
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CORPORATION CERTIFICATE
If Permittee is & corporation, the following cerificate shall be executed by the Secretary or Assistant Secretary of the Corporation:

I, certify that | am the Secretary of the corporation named as Permittee herein, that who signed thiz contract, was then
of said corporation that said contract was duly signed for and in behalf of 2aid corporation by authority of its governing body, and is
within the scope of its corporate powers.

(Carporate Seal)

Receipt of the above-described securitieg, fo be held u7nder the terms and conditicns of this road use bond, is hersby acknowledged.

UNITED STATES OF AMERICA
Cepartment of the Interior
Bureau of Land Management

By
Title:
Date:
(Form OR 2812-9, page 2)
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lllustration VII-8

Checklist for Adjudicating Personal (Cash) Bonds

Page 1 of 1

Checklist for Adjudicating Personal (Cash) Bond
For O&C Logging Road Right-of-Way Permits
Permit Serial No. Permittee:
No.
Reviewer
Item Initials Date

The bond is filed on the proper form (OR 2812-9).

Type of cash bond:
[] cash
[] Certified Check,
[]ILC,
[] Assignment of Surety for Performance (AFSP)
If AFSP indicate type of funds (CD, savings, etc.):

Amount of bond: $

Does this amount match the required amount of the permit and is it in
accordance with regulations? ($500/mile or fraction thereof, minimum $500)
Is the bond amount spelled out in words? (Not okay to just have in figures).

Does it clearly identify which permits are covered (specifically identified), or if a
blanket bond has statement similar to: “. .. covers all rights-of-way, permits or
license agreements held by the Principal?”

Is the name of the Permittee (Principal) correct and in the right location on the
form. Matches name on application. If corporation, matches how they filed with
the state?

Is the address of the Permittee (principal) the same as on the application and/or
permit?

Is the bond properly executed by the Permittee? Does the person signing for the
Permittee have proper signing authority for the company?

If other than cash or certified check (ILC or Assignment of Surety for
Performance), is the description of negotiable securities complete?

L] Account No. clearly shown.

L] Account Owner identified (if Assignment of surety for Performance).

L] Signed by Owner and Co-Owner

L] Series, No. & face value shown, if applicable (CD, etc.)

L] Properly assigns rights to U.S. and clearly shows U.S. ability to
collect in case of default.

Is the execution date filled in and does it precede the filing date of the bond with
the BLM?

The bond has been reviewed and meets the requirements for personal (cash) bonds and | recommend

acceptance.

Signature Date (February 2009)
BLM Oregon State Office Handbook H-2812-1 Rel. 2-165
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lllustration VII-9
Sample Irrevocable Letter of Credit (ILC)
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Bank Letterhead Here
Letter of Credit Number

Date__

United States Department of the Interior
Bureau of Land Management

RE: Performance and Payment Bond
Amount

Dear (enter name):

We hereby establish this irrevocable standby letter of credit in your favor for the
account of: [permittee name], up to the aggregate amount of ,
U.S. dollars, available by your drafts drawn on the issuing bank at sight
accompanied by the following documents:

A signed statement from the Bureau of Land Management, United States
Department of the Interior, stating the following:

“We hereby certify that has
failed to perform and/or make payments in accordance with the terms and
conditions of O & C Logging Road Right-of-Way Permit No.

Special Conditions:
Partial drawings are permitted.

This credit expires at the counters of the issuing bank on

This credit is subject to the “Uniform Customs and Practice for Documentary
Credits, (1974 Revision)” International Chamber of Commerce, Publication
No. 290, or any further revisions thereof.
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We hereby engage with drawers, endorsers, and bona fide holders that drafts
and documents will be honored upon presentation.

Bank Signature Here

[Name and Title of Signer]

Verified by:

Approved by:
Date:

Release of Irrevocable Letter of Credit

The Bureau of Land Management, U.S. Department of the Interior hereby
releases all right, title and interest in, to and under the form of deposit described
in the above Irrevocable Letter of Credit.

Dated:

U.S. Department of the Interior
Bureau of Land Management

By:
Name:
Title:

cc: Owner
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Sample Assignment of Funds for Surety of Performance (AFSP)
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permittee Letterhead Here
(or not required if individual)

Date

United States Department of the Interior
Bureau of Land Management

RE: Assignment of Funds for Surety of Performance and Payment Bond
As required as a condition of BLM issuing

0O&C Logging Road Right-of-Way Permit No. , Serial No.
Amount:

The undersigned owner (and co-owner, if any) of the following account:

[type of account, e.g., Certificate of Deposit, Savings Account] numbered
, held with the [name of bank or financial institution],

Hereby assigns their right, title and interest in, to or under said “deposit” to the
United States Department of Interior, Bureau of Land Management in the
amount of [dollar amount spelled out in words] and no/100 dollars,

$ , until such time as the assignment of funds is released by the
U.S. below.

Such amount shall be for the purpose of surety in lieu of a performance bond by
a surety company required by O&C Logging Road Right-of-Way Permit No.

, Serial No. , Issued to the above owner. The Bureau of
Land Management, U.S. Department of Interior shall be authorized to charge
against the described “deposit” for any unpaid claims arising out of and
pertaining to said contract. Such claims upon the funds shall be submitted to the
[financial institution], accompanied by a letter containing the following:

“We hereby certify that
has failed to perform and/or make payments in accordance with the terms and

conditions of O&C Logging Road Right of Way Permit No. , serial
No. and the U.S. Department of Interior, Bureau of Land
Management, hereby makes claim against Account No. of your client

, in the amount of $
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RE: Assignments of Funds for Surety of Performance and Payment Bond
required under BLM O&C Logging Road Right-of-Way Permit No. :
Serial No. , Amount:

Any interest earnings shall remain the property of the Owner. It is agreed the
issuing institution will hold the “deposit” in trust for the uses and purposes stated
above until released by the Bureau of Land Management, U.S. Department of
Interior. Time Deposits shall be automatically renewable at maturity dates at the
rates and terms in effect at the time of renewal.

SIGNATURE OF OWNER OF ACCOUNT:

(Date)

SIGNATURE OF Co-OWNER OF ACCOUNT:

(Date)

FINANCIAL INSTITUTION CONCURRENCE:

Signatures of all owners of the above account have been verified. We hereby
engage with drawers, endorsers, and bona fide holders that drafts and
documents will be honored upon presentations.

Name of Institution:
Address:

Signature:
Title:
Date:
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RE: Assignments of Funds for Surety of Performance and Payment Bond
required under BLM O&C Logging Road Right-of-Way Permit No. :
Serial No. , Amount:

BLM RELEASE OF ASSIGNMENT

The Bureau of Land Management, U. S. Department of Interior hereby releases
all right, title, and interest in, to and under the form of deposit described in above
assignment.

SIGNATURE OF AUTHORIZED OFFICER:

Title:

Date:

CC: Owner of Account (Permittee)
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Notice of Defective Personal (Cash) Bond
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IN REPLY REFER TO:
2812[org code]
[Permit/Serial Nos.]

CERTIFIED MAIL - RETURN RECEIPT REQUESTED

DATE

We Wanna Log Il . 0&C Logging Road
. Right-of-Way Permit

[Serial No. ]
[Permit No. |

NOTICE OF DEFECTIVE PERSONAL (CASH) BOND
Dear Permittee:

By letter dated , Yyou were sent two copies of a draft permit for you to
sign, as well as a request for submittal of your performance bond in the amount
of $ before | can sign Permit No. , serial No. OR

You chose to fulfill the bonding requirement with a surety] bond. Unfortunately,
we are unable to accept your bond at this time for the following reasons:

[Select all reasons that apply. Delete those that don't.]

e The bond is not filed on the proper form. For an individual bond, it needs
to be filed accompanied by a Form OR 2812-12. For a blanket bonds, it
needs to be accompanied with a Form OR 2812-13. You have chosen to
file [an individual] [a blanket] bond. We have enclosed the correct form
(OR ) for you to resubmit your bond.

e Your blanket bond does not clearly identify which permits are covered or
does not contain wording similar to: “. .. covers all rights-of-way, permits
or license agreements held by the Principal.”
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Notice of Defective Personal (Cash) Bond
Page 2 of 3

e The named Principal name (you, as the Permittee) is not correct. [(State
why: It does not match your application, it does not match the corporate
information supplied, etc.])

e The address shown for the Principal (you) is not the same as you
indicated on your application.

e The bond form is not properly executed by the Permittee (you). We do not
have evidence that the person signing for the bond has proper signing
authority for the [company] [corporation].

e The bond amount is not correct. You submitted a bond in the amount of
$ . The required amount is $

e |s the bond amount is not spelled out in words.
e Is the bond No. is not clearly shown.

e The execution date [is not filled in] and/or [does not precede the filing date
filing date of the bond with the BLM].

e The surety company issuing the bond is not on the approved list of
bonding companies by the Department of Transportation (DOT) [or they
are on the approved list, but DOT does not indicate they are not approved
for Oregon].

If you wish to proceed with issuance of Permit No. , please provide a
new bond that corrects the above deficiencies. You may contact

at to answer any questions related to ensuring
your bond is filed properly.
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If we do not receive a corrected bond within 30 days of your receipt of this letter,
we will consider your application to be withdrawn and will proceed to close out
your case file.

Sincerely,

Field Manager
Resource Area

Enclosure

[THE ENCLOSURE IS THE CORRECT BOND FORM FOR BLANKET OR
INDIVIDUAL]
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2812(0OR-112)

[Permit No.]
[Serial No.]

We Wanna Log Il

RELEASE OF BOND, REFUND OF FEES & CASE CLOSURE

Permit , Serial No.
Dear
You reported final hauling of MBF of timber over Bureau of Land
Management (BLM) roads under O&C Logging Road Right-of-Way Permit
No. . serial No. OR . You paid advance fees in the
amount of $ when the permit was approved. The following table
indicates you have made an overpayment (If Applicable) in the amount of
$ . Arevised fee schedule (Exhibit C) is attached which shows the

new total fee calculations by road.

Surface
Road Use | Replacement | Maintenance
Fees Fees Fees Totals

Advance Fees Paid

Actual Fees Due for
Hauling MBF

Overpayment to be
Refunded (If
Applicable or additional
Amount due)

You should receive a refund from our National Business Center within
approximately 7-10 days.

BLM Oregon State Office Handbook H-2812-1 Rel. 2-165
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An inspection of the roads has been performed and it has been determined that
you left the roads in “at least as good condition” than what existed prior to your
use and that no resource damage occurred.

You have fulfilled all other terms and conditions of the permit.

Therefore, your surety bond underwritten by (No. ,
filed on [date] in the amount of $ ) is hereby fully released.

A copy of this letter is also being sent to your surety company.
This permit case file is now considered closed.

Sincerely,

Field Manager
Resource Area

Enclosure

ccC:

Accounting Tech (OR-___ )
Surety Company

[THE ENCLOSURE IS THE UPDATED FEE SCHEDULE]
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2812(0OR-112)
[Permit No.]
[Serial No.]

We Wanna Log Il

DECISION
RELEASE OF BOND, REFUND OF FEES [IF APPLICABLE] & CASE
CLOSURE
O&C Logging Road Right-of-Way
Permit , Serial No.

You reported final hauling of MBF of timber over Bureau of Land
Management (BLM) roads under O&C Logging Road Right-of-Way Permit No.

. serial No. OR . You paid advance fees in the amount of
$ when the permit was approved. The following table indicates you
have made an overpayment (If Applicable) in the amount of $ . A
revised fee schedule (Exhibit C) is attached which shows the new total fee
calculations by road.

Surface
Road Use | Replacement | Maintenance
Fees Fees Fees Totals

Advance Fees Paid

Actual Fees Due for
Hauling MBF

Overpayment to be
Refunded (If
Applicable or
additional Amount
due)
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You should receive a refund from our Denver Business Center within
approximately 7-10 days.

An inspection of the roads has been performed and it has been determined that
you left the roads in “as good or better condition” than what existed prior to use
and that no resource damage occurred.

You have fulfilled all other terms and conditions of the permit.

Therefore, your cash bond, filed on [date] in the amount of $ ) is
hereby fully released. You should receive a refund within 7-10 days.

A copy of this letter is also being sent to your surety company.
This permit case file is now considered closed.

Sincerely,

Field Manager
Resource Area

Enclosure

cc:

Accounting Tech (OR-__ )
Surety Company

[THE ENCLOSURE IS THE UPDATED FEE SCHEDULE]
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Sample Sight Draft Letter for Irrevocable Letter of Credit (ILC)
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Date:

Issuing Bank
Street Address
City, State & Zip Code

SIGHT DRAFT Draft No.
Permittee:
Permit No.:
ILC No:
ILC Value:

At sight, upon presentation, pay to the order of the United States Department of
the Interior, Bureau of Land Management, the sum of

% ), drawn under Irrevocable Letter of Credit No.
Of the

of
Banking Institution Address

This letter is certification that the Permittee has failed to comply with the
authorization in accordance with terms and conditions of the above referenced
permit.
UNITED STATES DEPARTMENT OF THE INTERIOR
Bureau of Land Management

By:

Title:
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VIIl. ROAD USE (U.S., PERMITTEE, AND THIRD PARTIES)

A. Purpose and Authorities

The purpose of this chapter is to provide guidance on the different aspects of
road use authorization under the 43 CFR 2812 regulations for: 1) U.S. use of
permittee roads, 2) permittee use of U.S. roads, and 3) third party use of U.S. or
permittee roads.

This chapter includes guidance for requesting terms and conditions of use, road
use reporting, maintenance responsibilities, road use monitoring, billing and
collections.

Since the 2812 regulations are specifically for “tramroad” purposes and this
chapter covers road use, it is important to understand the definition of “tramroad”
as found in the regulations (see glossary):

tramroads include tramways, and wagon or motor-truck roads to
be used in connection with logging, and the manufacturing of
lumber; it also includes railroads to be used principally for the
transportation, in connection with such activities, of the property of
the owner of such railroad. [Definition from 43 CFR §2812.0-5(f).]

1. Authorities, Provisions, and Definitions for “Forest Products”
(Including Mineral Products)

The hauling of timber is straightforward and will not be defined further. However,
since this chapter provides guidance on the hauling of timber and “forest
products,” this section provides references and guidance for understanding what
other “forest products” are allowable uses under the 2812 regulations. The
following regulations refer to hauling of “forest products” by both the U.S. and
permittees:

843 CFR 2812.0-5(h) [Agreement]

Licensee of the United States is, with respect to any road or right-
of-way, any person who is authorized to remove timber or forest
products from lands of the United States, or to remove timber or
forest products from other lands committed by a cooperative
agreement to coordinated administration with the timber of the
United States over such road or right-of-way while it is covered by
an outstanding permit, or while a former permittee is entitled to
receive compensation for such use under the provisions of these
regulations. A licensee is not an agent of the United States.
[Underline added.]
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and
§ 2812.2-1 Nonexclusive license [Permit]
... The permits are merely nonexclusive licenses to transport
forest products owned by the permittee. . . [Underline added.]

The boilerplate for the standard template reciprocal right-of-way agreement
(Agreement side) contains the following provision (as part of the granting clause)
which authorizes use of permittee lands by U.S. and its licensees (see page 24,
Form OR 2812-16, lllustration V-2):

1. b. To the United States and its licensees, pursuant to 43 CFR
§2812.3-1(b), the rights to use the roads and rights-of-way owned
or controlled by the Permittee across the hereinafter described
lands for the management and removal of timber and other forest
products or mineral products from lands of the United States . . .
[Underline and bold added.]

The boilerplate for the standard template reciprocal right-of-way agreement
(Permit side) contains the following provision which authorizes use of U.S. lands,
roads or right-of-way by the permittee (see page 1, Form OR 2812-16,
lllustration V-2):

The use of such lands, roads and rights-of-way by the Permittee
shall be for the purpose of management and removal of timber,
forest and mineral products from lands which are owned or con-
trolled by Permittee as of the time of exercise by Permittee of the
rights herein granted by the Government. [Bold and underline
added.]

Both of these stipulations specify forest and mineral products. However, each
reciprocal right-of-way way agreement should be checked for the exact
authorizing wording. Most existing semi-detailed agreements are similar. In
order to correctly administer the agreements for road use requests, this
handbook includes a glossary definition for “forest products” as follows:

forest products: Timber or other vegetative resources derived
from timber (i.e., firewood, chips, poles, cull, and salvage material).
Forest products may also include mineral materials (i.e. sand,
gravel, and riprap) only to the extent they are to be used in
connection with logging, and the manufacturing of lumber (see
definition of tramroads). Mineral material as described herein does
not include locatable minerals (such as gold, silver, iron ore, etc.) or
the commercial removal of mineral material from t